United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF AND APPENDIX 
FOR APPELLANTS. 


' l UNITED STATES 
UlSTKId Uf * 


IN THE 


FILEll APR 15 1941 


United States Court tf^ppeaTs 


w-' 


C-VJU 


FOR THE DISTRICT^ OF COLUMBIA 


April Term, 1940. 


Nos. 7745-774 


<692 


CHARLES LEW WAH and LfEE SHE WAH, Appellants, 


MILDRED LEW, Appellee. 


Appeals from the District Court of the United States 
for the District of Columbia 


J^mes F. Reilly, 

Eugene B. Sullivan, 

321 15th Street, N. W., 
Washington, D. C., 

H^rry J. Kane, Jr., 

503 E Street, N. W., 
Washington, D. C., 

| Attorneys for Appellants. 

i 

i 


Psxss or Btbon S. Adam*. Washixotom. D. O. 







INDEX. 


Page 

JURISDICTIONAL STATEMENT. 1 

STATEMENT OP CASE. 1 

STATEMENT OF POINTS. 10 

SUMMARY OF ARGUMENT. 10 

ARGUMENT. 12 

POINT I 

The Court Erred in Permitting Evidence of Chi¬ 
nese Customs in Aggravation of Damages and 
Commenting thereon in Its Charge to the Jury.. 12 

POINT II 

The Damages Based on Customs of China Were 
Inadmissible because of an Intervening Cause 
between the Tort and the Result. 17 

POINT III. 21 

Cases Cited: 

Allen v. Forsythe, 100 Mo. App. 262,142 S. W. 820.. 22 

American Banana Co. v. United Fruit Co., 213 U. S. 

347, 348, 355, 29 S. Ct. 511, 53 L. Ed. 826, 16 Ann. 

Cas. 1047. 15 

Beisel v. Beriach, 221 Pa. 232,18 L. R. A. (N. S.) 516, 

QA A +1 701 99 

Bennett v. Smith’ 21 Barb.*439!!!!!.*!!!!!!!!!!!!!! 25 

Brenner v. Western Union Telegraph Co., 108 Calif. 

Appeals 243 ; 291 Pae. 445. 18 

Brown v. Brown, 124 N. C. 19, 70 Am. St. Rep. 574, 

32 S. E. 320.24, 25 

Busenbark v. Busenbark, 150 Iowa, 7,139 N. W. 332 22, 27 

Clark v. Orr, 127 Fla. 411, (173 So. 155). 19 

Cornelius v. Cornelius, 233 Mo. 1, 135 S. W. 65. 22 

Cor rick v. Dunham, 147 Iowa, 320,126 N. W. 150... .22,27 





















11 


Index Continued. 


Page 


99 97 

w I 


Cramer v. Cramer (1919) 106 Wash. 681, 180 P. 915 27 
Cuba K. R. Co. v. Crosbv, 222 U. S. 473; 32 S. Ct. 132; 

56 L. Ed. 274; 38 L. R. A. (X. S.) 40.14,16 

Curtis v. Campbell, 76 F. (2d) 84 (C. C. A. 3, 1935) 14 

Dissette v. Dost, 51 App. D. C. 381; 280 Fed. 455.... 20 

Fronk v. Fronk, 159 Mo. App. 543, 141 S. W. 692 
(1911) . 

Glass v. Bennett, 89 Tenn. 478,14 S. "VY. 1085. 24 

Gondolfo v. Hartman, 49 Fed. 181. 16 

Greuneieh v. Greuneich, 23 X. D. 368,137 X. W. 415.. 22 

Gross v. Gross, 70 W. Va. 317, 39 L. R. A. (X. S.) 

261, 73 S. E. 961. 22 

Heisler v. Heisler (Iowa) 127 X. W. 823. 27 

Heisler v. Heisler, 151 Iowa, 503, 131 X. W. 676.... 22 

Holtz v. Dick, 42 Ohio St. 23, 51 Am. Re]). 791. 24 

Ilossfeld v. Hossfeld, 110 C. C. A. 131, 188 Fed. 61.. 22 

Huling v. Iluling, 32 Ill. App. 519. 24 

Hutcheson v. Peck, 5 Johns, 196, 207.24, 25 

Ickes v. Ickes, 237 Pa. St. 582, 85 A. 885 (44 L. R. A. 

(X. S.) 1118) (1912) . 26 

Jarrett v. Wabash Rv. Co., 57 F. (2d) 669-71 (C. C. A. 

2, 1932)... 14 

Jonas v. Hirshburg, 18 Ind. App. 581, 48 N. E. 656.. 22 

Jones v. Monson, 137 Wis. 478,129 Am. St. Rep. 1082, 

119 X. W. 179. .... 22 

Ivadow v. Kadow (1928) 195 Wis. 650, 219 X. W. 275 28 
Karrick v. Rosslyn Steel & Cement Co., 5S App. I). C. 

89, 90, 25 F. (2d) 216. 18 

Knapp v. Knapp (Mo. Sup. 1916) 183 S. W. 576.... 27 

Knibb v. Knibb, 94 X. J. 747,121 At. 715. 20 

Krauss v. Krauss, (1927) 163 La. 218; 111 So. 683.. 20 

Krenkle v. Selleck (1928) 126 Kan. 531, 268 P. 807.. 28 

Lane v. Southern Railway Company, Xorth Carolina 
Supreme Court, 1926; 192 X". C. 287, 134 S. E. 855, 

51 A. L. R. 1114. 17 

Lauria v. E. I. Du Ponte De Xemours & Co. (I). C.), 

241 F. 687 . 15 

Lisenburg v. St. Louis and Springfield Rv. Co., 184 

Ill. App. 395. 19 

McCollister v. McCollister (1927) 126 Me. 318,138 A. 

472 . 28 

Miller v. Miller, 154 Iowa, 334, 134 X. W. 1058. 22 

Miller v. Miller (1933) 165 Md. 425, 169 Atl. 426... .23, 28 




















Index Continued. 


m 


Page 

Miller v. Miller, 122 Mo. App. 693, 99 S. W. 757. 22 

Mirizio v. Mirizio, 242 N. V. 74, (X. Y. Ct. App. 1926), 

150 N. E. 605; 44 A. L. R. 714. 20 

Mitchell v. Reynold, (1711) Hil. B. R. 17 

Monen v. Monen, 64 S. D. 581, 269 N. W. 85, 10S 

A. L. R. 404. 26 

Multer v. Knibbs, 193 Mass. 556, 79 X. E. 762, 9 
L. R. A. (X. S.) 322, 9 Ann. Cas. 958, (1907) .... 26 

Multer v. Knibbs, 193 Mass. 556, 79 N. E. 762, 9 L. 

R. A. (X. S.) 322, 325. 24 

Xelson v. Xelson, 296 F. 369 (C. C. A. 2d, 1924)_ 27 

Xew York Centra! Ra. Co. v. Chisholm, 268 U. S. 29, 

32, 45 S. Ct. 402, 69 L. Ed. 828, 38 A. L. R. 1048.... 15 

Xorthern Pacific R. R. v. Babcock, 154 U. S. 190,197; 

14 S. Ct. 978; 38 L. Ed. 958. 14 

Oakman v. Belden, 94 Me. 280, SO Am. St. Rep. 396, 

47 Atl. 553.24, 25 

Oyler v. Fenner (1933) 263 Mich. 119, 248 X. W. 567 28 

Payne v. Williams, 4 Baxt. 583.24, 25 

Pollock v. Pollock, 9 Misc. 82, 29 X. Y. Supp. 37.... 25 

Reed & Barton Corporation v. Maas, 73 F. (2d) 359, 

(C. C. A. 1st 1934).. 14 

Reed v. Reed, 6 Ind. App. 317, 51 Am. St. Rep. 310, 

33 X. E. 638.24, 25 

Rice v. Rice, 104 Mich. 371, 62 X. W. 833.. 24 

Roval Mail Steam Packet Co. v. Companhia De Xave- 
gaco Llovd Brasileiro (D. C.), 31 F. (2d) 757, 758.. 15 

Shalit v. Shalit (1927) 126 Me. 291, 138 A. 70. 28 

Slater v. Mexican Xat. R. R. Co., 194 IJ. S. 120, 24 

S. Ct. 581; 48 L. Ed. 900, 902, 24 Sup. Ct. Rep. 

581..13, 14, 15 

Smith v. Condry, 1 How. 28; 11 L. Ed. 35.14, 15 

Smith v. Lvke, 13 Hun. 204. 24 

Spiry v. Spiry (1924) 47 S. D. 500, 199 X. W. 778.. 27 
Steitz v. Gifford, X. Y. Court of Appeals, 1939, 280 

X. Y. 15,19 X. E. (2d) 661, 122 A. L. R. 292. 18 

The Eagle Point (C. C. A.), 142 F. 453. 15 

“The Mandu”, 15 F. S. 627 (D. C. E. D. X. Y.)_ 15 

Thompson v. Smith, 70 App. D. C. 65, 103 Fed. (2) 

936 . 24 

Tomlinson v. Derby, 43 Conn. 562. 19 

Tucker v. Tucker, 74 Miss. 93, 32 L. R. A. 623, 19 So. 

955 .24, 25 






















IV 


Index Continued. 


Page 

Western Union Telegraph Co. v. Ivy (C. C. A.) 177 

F. 63. 18 

Western Union Telegraph Co. v. Brown, 234 U. S. 

542, 34 S. Ct. 955, 58 L. Ed. 1457. 15 

Westlake v. Westlake, 34 Ohio St. 621, 32 Am. Rep. 

397 .24 25 

Williamson v. Williamson (1930) 120 Xeb. 40, 231 

X. W. 506. 28 

White v. Ross, 47 Mich. 172, 10 X. W. 188.24, 25 

Workman v. Workman, 43 Ind. App. 382, 85 X. E. 997 22 
Worth v. Worth (1935) 49 Wyo. 441, 49 P. (2d) 649, 

103 A. L. R, 107. 28 

Young v. Young, 8 Wash. 81, 35 Pac. 592. 25 


Statutes Involved: 


27 Am. Jur., Sec. 529, p. 131. 24 

Beale, “Conflict of Laws”, Volume 2, Section 412 

(2), p. 1333, (1935). 16 

30 Corpus Juris, p. 1151, Sec. 1028. 19 

Restatement, Conflict of Laws, key 411. 14 

Smith’s Leading Cases, 9th American Edition, p. 861 17 
Story on “Conflict of Laws” 8 th Edition, (1883) Sec. 

307, p.424. 16 

Sutherland on Damages, 4th Ed., Vol. 5, Sec. 1235, p. 

4979 . 19 

15 Va. Law Rev. (4). 26 

















IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1940. 


Nos. 7745-7746. 


CHARLES LEW WAH and LEE SHE WAH, Appellants, 

v. 

MILDRED LEW, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the District Court to entertain the 
cause was based upon Title 18, Section 44, District of Co¬ 
lumbia Code, 1929. This Court’s jurisdiction is founded 
on Section 25 of Title 18, of the District of Columbia Code, 
1929. 

STATEMENT OF CASE. 

The plaintiff below was the wife of, and the defendants 
below were the parents of, Norman Lew. Two causes of 
action were consolidated for trial. The first suit charged 
that the defendant, Charles Lew Wall, alienated the affec¬ 
tions of his son, Norman Lew, for his wife, the plaintiff, 
and caused the husband to separate from his wife. The 
second suit was in two counts and alleged that the defen¬ 
dants, as parents, alienated the affections of their son for 
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his wife. The first count of the second suit alleged a con¬ 
spiracy between the mother and father to alienate the af¬ 
fections and also charged alienation by both defendants. 
The second count alleged that they conspired together and 
acting jointly and severally alienated the affections. 

The evidence disclosed that the plaintiff and her husband 
were married in Baltimore, Maryland, on June 6, 1937. 
Within three weeks they separated and never lived together 
thereafter. 

In the opening statement, the plaintiff stated that she 
expected to prove certain Chinese customs (Tr. 30, Appel¬ 
lants’ App. 12-13). Objection to evidence of such customs 
was made by the defendants and overruled (Tr. 30, Appel¬ 
lants’ App. 12-13). Accordingly, in the opening statement 
of the defendants, counsel, in order to prove that no affec¬ 
tion existed which could be alienated, stated that pursuant 
to the custom among Chinese, the parents of the groom 
purchased the bride from the parents (Tr. 32, 33, 34, Ap¬ 
pellants’ App. 14). 

The groom knew the bride for approximately eight 
months prior to the wedding. For the first few months, 
he saw and visited with her once a month. Thereafter, he 
visited her approximately twice a month until the marriage. 
Immediately after the ceremony was performed in Balti¬ 
more, the bride’s parents held a reception. On the same 
day, the couple left the bride’s home and arrived at the 
home of the defendants at six P. M., where other festivities 
occurred. Counsel for the defendants objected to all evi¬ 
dence of customs that existed among the Chinese people 
(Tr. 39, Appellants’ App. 14). The plaintiff maintained 
that she w*as compelled to wash dishes in the home of 
her parents-in-law on the bridal evening. She stated 
that she had never seen so many dishes in her life. At 
about eleven P. M., the bridal couple and friends went 
to a Chinese night club in the District of Columbia to 

dine and dance. Plaintiff testified that the next dav 

•> 

she washed dishes from seven o’clock in the morning 
until six o’clock at night (Tr. 43). On an occasion while 
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she was mopping up the floor, the defendant, Lee She Wah, 
grabbed her and took the mop away from her and stated 
that she was not doing it right (Tr. 44). Plaintiff also in¬ 
formed the Court that she was directed by her father-in-law 
to serve him breakfast in the morning and that she should 
bow and say, “Father-in-law, here is your tea”. Complaint 
was made by him that the tea was not served early enough 
(Tr. 44). A few days later her husband took her to Balti¬ 
more to see her parents (Tr. 45). Subsequently she noticed 
a coolness in her husband and he stated to her in the pres¬ 
ence of the defendants that his father and mother had killed 
his love for her (Tr. 46). She said that her mother-in-law 
complained that she was too Americanized and could not 
do the housework (Tr. 46). The plaintiff testified that about 
two weeks after they were married, she was forced out of 
the house by the defendants in the nighttime and while it 
was raining quite hard (Tr. 47). The plaintiff remon¬ 
strated with her husband for this conduct and he replied, 
“Mildred, I am so sorry. I am used to this luxurv and 
have a nice car and fine home and my father will fire me 
and disown me so you must go. You will have to leave. If 
you don’t leave, my father will fire me and disown me, so 
you will have to leave.” (Tr. 48, Appellants’ App. 17). 

The witness then replied, “You know once a Chinese girl 
is married she has to stay married. If she doesn’t nobody 
wants her. Don’t ruin my life. I am still young.” (Tr. 
49, Appellants’ App. 17). 

The husband was employed by his father and did odd 
jobs around a rooming house that was conducted by his 
father at 606 5th Street, N. W., Washington, D. C. The 
rooming house contained approximately thirty-two rooms. 
He gave, rent free, to the bride and groom an apartment 
consisting of two rooms. He also gave them furniture for 
a bedroom and sitting room. The apartment was located 
on the back of the first floor. The defendants, together with 
their four unmarried children, occupied the basement of 
the apartment as living quarters. 
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The President and Vice-President of the Baltimore Lee 
Organization (a Chinese organization) testified that the 
Lee Organization, of which the plaintiff’s father was a 
member, came to Washington, at the request of the plain¬ 
tiff, in July of 1937, which was shortly after the separation 
of the plaintiff and her husband. Their purpose was to 
effect a reconciliation. The defendant, Mrs. Wah, stated 
to them that they did not wish Mildred to return because 
she was too Americanized and could not do the housework, 
nor could she have children (Tr. 96). 

The Vice-President of the Association testified that Mil¬ 
dred was heartbroken and that all the Chinese people in 
Baltimore and in other cities were talking about her, and 
that her reputation was ruined and she could not remarry 
because she was a Chinese girl (Tr. 97, Appellants’ App. 
18). Counsel commented thereon in her argument (Appel¬ 
lants’ App. 30). The husband informed the Vice-Presi¬ 
dent of the Lee Organization that he did love his wife, 
but that he did not love her any more because his 
mother and father had killed his love for her. The de¬ 
fendant, Charles Lew Wah, remonstrated with his son 
for this statement and advised him not to talk any more. 
There was also testimony that the defendant, Charles Lew 
Wah, returned the bride to her father and stated, “Lee 
Ling, I return your daughter. Your daughter has no train¬ 
ing and we don’t want her. Your daughter doesn’t know 
Chinese manners or customs. All she knows is American 
ways. Furthermore she cannot reproduce, so we have defi¬ 
nitely decided not to have her.” (Tr. 113-114). 

Several of the witnesses for the plaintiff testified through 
an interpreter. The Chinese language has no singular pro¬ 
noun (Tr. 120). Lee Ling, the father of the plaintiff, testi¬ 
fied through an interpreter, and admitted that, pursuant 
to a Chinese custom, he received from the parents of the 
groom, through a go-between, the sum of $300. out of which 
he purchased three pairs of shoes and a hat for the defen¬ 
dants, and that the balance of the money was spent on the 
bride’s clothing and expenses incident to entertainment. 
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He also stated that the defendants returned his daughter 
to him stating that she had no training and was too Amer¬ 
icanized (Tr. 128). A physician testified that in February 
of 1940, two and one half years after the marriage and two 
months prior to the trial of the case, he made a pelvic ex¬ 
amination of the plaintiff and found no reason why she 
could not have children. 

Norman Lew, the husband of the plaintiff and son of the 
defendants, testified that he was an American born son of 
Chinese parents. That he was educated in the public schools 
of the District of Columbia and is a graduate of McKinley 
High School. He said that he was not in love with his wife 
at the time he married her (Tr. 165). Shortly before the 
wedding he asked the plaintiff to cancel the proposed wed¬ 
ding (Tr. 173). Nevertheless he went through with the 
wedding. He denied that his wife was compelled to wash 
dishes for eleven hours on the day after the wedding, but 
stated the fact to be that all members of the family joined 
in the labor. He testified that she was physically unable to 
have sexual intercourse with him. He stated that his mother 
and father had nothing whatsoever to do with the separa¬ 
tion. He denied that his wife had been thrown out into the 
street in the middle of the night, but stated the fact to be 
that she left of her own free will. She was entirelv dis- 

V 

satisfied with married life and did not like her home sur¬ 
roundings. He testified that during the two weeks of their 
married life, she left four times. The period of her absence 
ranged from a day to two on each occasion. He was not 
present when she left the last time. The witness denied 
that he had stated to anyone that his mother and father 
had killed his affection for his wife, and denied that any 
influence whatever was exercised over him by his mother 
and father to effect a separation, but on the contrary they 
did everything they could to keep them together. In fact, 
the father had furnished an apartment for them. He per¬ 
mitted them to occupy the apartment rent free (Tr. 175). 
He stated that his four brothers and two sisters spoke 
English almost exclusively in the household. 
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There was then introduced in evidence a letter which the 
witness had received from his wife, which letter was as 
follows: 

“June 25,1937 

Dear Nom, 

Kindly tell your mother I will be home sometime next 
week. 1 want to straight out some pay coming to me. 
I have to sign some kind of paper before I can get it. 
1 have to get it myself nobody else can’t get it. 

Mildred.” 

The defendant, Charles Lew Wah, testified that he was 
63 years of age and had spent almost his entire life in this 
countrv. On one occasion a man by the name of Wong 
came to his house and said that he had a very nice girl in 
Baltimore and a visit was arranged between the parents 
of the prospective groom and the parents of the prospec¬ 
tive bride (Tr. 202). After the visit, inquiry was made by 
Wong as to how the defendant liked the girl and the defen¬ 
dant replied, “You will have to ask my boy first. What the 
boy says is alright.” Eventually, the defendant, Charles 
Lew Wah, gave Wong $300 to give to the parents of the 
prospective bride (Tr. 202). The defendant, Charles Lew 
Wah, also purchased a bedroom and parlor set and other 
fixtures and gave them to the bridal couple. He said he 
paid for everything. He stated Norman and Mildred lived 
together about fifteen or seventeen days and that during 
that time he had no conversation with Mildred about ad¬ 
dressing him in the Chinese language. He said that all of 
his children spoke English and went to the public schools. 
He denied that he had anything whatsoever to do with the 
breaking up of the marriage, and stated, “I would be glad 
they live—live all together. I spent a lot of money for the 
party and pay that money, paid $300, and about 1400 cakes 
for that woman.” He also furnished food for the couple 
and said that they all ate at the same table. 

The defendant, Charles Lew Wah, was not a member of 
either of the Chinese tongs, but one of the representatives 
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of the Lee Organization was a member of the On Leong 
tong. When the men from Baltimore spoke to him about j 
the disastrous result of the marriage, he replied that the j 
bride went home and would not come back and that Nor¬ 
man was old enough to do what he wanted. He denied that 
he at anv time ever kicked or threw Mildred out of the 
house, but averred that she came and went as she pleased 
and that he never paid any attention to her. The witness 
stated that he knew nothing of the wife’s inability to have 
children and that he made no statement to the parties from 
Baltimore about it, because his son and his bride were old 
enough to take care of their own business. 

The defendant, Lee She Wall, testified that at the time 
of the marriage in Baltimore on June 6, 1937, she did not ! 
go to the wedding but remained in Washington for the pur- j 
pose of preparing for the party that was to take place that | 
evening. On the day after the wedding she went out in the 
morning and returned about noon at which time the dishes 
were all finished. That so far as the conversation with the 
men was concerned, the witness testified “my husband and 
all the men talked together at one table” (Tr. 230). She | 
denied that any of them talked to her, but stated that they 
did talk to her husband (R. 231). She denied that she at 
any time threw Mildred out of the house, but that on one 
occasion Mildred asked if she could go to see her mother 
for a few days. 

Mrs. Hazel Baggett testified that at the time of the wed- j 
ding she lived at 606 5th Street, N. W., Washington, D. C., 
in the rooming house that was operated by the defendants. 
Her quarters were on the first floor. She said that the 
plaintiff and she talked together on various occasions dur¬ 
ing the time she lived at 606 5th Street, N. W., and on one ! 
occasion the plaintiff stated to her that she did not like the i 
people in the house and did not like the house, but wanted j 
a home of her own (Tr. 242). She stated that she saw Mil- j 
dred at the time she left the premises on the last occasion, 
which was about eleven or twelve o’clock in the forenoon 
and that Mildred at that time asked and received permission 

j 

i 

i 

i 


i 
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of her mother-in-law to go home. The witness stated that 
Mildred left and never returned. The witness also testified 
that al! of the children in the Wall household spoke English 
(Tr. 243). 

The witnesses Mary Elizabeth Callas and William S. 
('alias also testified that the English language was spoken 
almost exclusively by all the Wall children (Tr. 247). 

Wee Wong testified that he obtained $300.00 from the de¬ 
fendant, Charles Lew Wah, and gave it to the father of the 
bride approximately six months prior to the wedding (Tr. 
272). 

This about sums up the pertinent testimony submitted 
in the case and thereupon there was a discussion on the 
prayers. Plaintiffs Instruction Number 11 was believed by 
counsel for the defendants to be thoroughly settled (Tr. 
364, Appellants’ App. 18, 10, 20, 21, 22, 23, 240 

Notwithstanding this, counsel for the plaintiff was per¬ 
mitted to argue that (R. 307-308, Appellants’ App. 26, 27) 

“Now, in that connection I should like to analyze a 
prayer that the Court has granted as to the law on the 
question of malice. This is an instruction that the 
Court instructs the jury: 

‘Parents may give advice in good faith on reason¬ 
able grounds to a married son concerning the son’s 
relations with his wife, but where a parent is shown 
to have acted without proper investigation, or from 
recklessness,—(Appellants’ App. 26 at scq.) 

Mr. Reilly (interposing). That is not the prayer 
your Honor granted. 

Mrs. Rhoade. That is the eleventh one. 

Mr. Reilly. That is not the prayer your Honor 
granted, and you changed it entirely. 

The Court. Which one is it? 

(Mrs. Rhoade approaching the bench.) 

Mr. Reilly. The one your Honor wrote up yourself 
we accepted. 

Mrs. Rhoade. Now, the Court said you granted the 
eleventh prayer with certain changes. 
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The Court. I granted the prayer. 

Mr. Reilly. All right. 

(Mrs. Rhoade left the bench and continued her argu¬ 
ment to' the jury as follows:) 

Mrs. Rhoade. We have to read that over. ‘Parents 
may give advice in good faith’—now this is the 
Court’s instruction as to what the law is in relation to 
malice, whether they acted with malice, because a par- i 
cut hasn’t the right, without justification, to break up 
a marriage: 

‘Parents may give advice in good faith on rea¬ 
sonable grounds to a married son concerning the 
son’s relations with his wife, but where a parent is 
shown to have acted without proper investigation, 
or from recklessness, or purely selfish motives, an 
inferences of malice may arise.’ (Italics ours) 

In other words, if they were reckless in what they did, 
if they didn’t bother about any investigation as to the 
statements they made-, or acted from purely selfish mo- j 
ives, then the law implies that is malice; and, as I said 
a moment ago, we can’t take the word “malice” and 
have an x-ray on what it means. We can infer it from 
their conduct if they did certain things.” (Italics ours) | 

Counsel repeated the objectionable statement. (Appel¬ 
lants’ App. 29) 

After argument, the Court charged the jury (Tr. 351-352) 
and that part which plaintiff believes to be most injurious 
was stated as follows (Appellants’ App. 45): 

j 

“In this particular case there is evidence tending to 
show that perhaps the injury of that character (aliena¬ 
tion of affections) may be greater in a case between 
people of the Chinese race than it, might be in the ordi¬ 
nary case between our own people. The extent of the 
injury, however, generally depends upon the previous 
relations between the husband and wife—whether they 
have been pleasant or not; the extent of their affections 
one for the other. In this case if the evidence estab¬ 
lishes the fact by a preponderance of the evidence that j 
the affection of the plaintiff’s husband, Norman Lew, j 
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has been maliciously alienated from her by the defen¬ 
dants or either of them, then it will be your duty to 
award the plaintiff such damages against the defen¬ 
dants or either of them so responsible as you think 
from all the evidence the plaintiff is entitled, to com¬ 
pensate for her injury, if any.” (Italics ours) 

Appellants believe that the Court erred in permitting 
testimony as to the custom among Chinese in aggravation 
of damages and further erred in charging such. 

STATEMENT OF POINTS. 

The appellants rely upon the following points in praying 
for reversal. 

I. 

The trial Court erred in permitting the Plaintiff, in a 
suit for damages for alienation of affections, to introduce 
in evidence, Chinese customs, as an item of, or aggravation 
of damages, and in permitting counsel to comment on such 
customs in her argument to the jury, as well as the action 
of the Court in commenting thereon in its charge to the 
jury. 

II. 

The trial Court erred in permitting the Plaintiff to argue 
that in an action for alienation of affections against a par¬ 
ent by the spouse of the child malice may be inferred where 
a parent acts without proper investigation of the cause of 
the discord. 


SUMMARY OF ARGUMENT. 

I. 

To permit in the District of Columbia courts the intro¬ 
duction into evidence of Chinese customs as an item of 
damages in a suit for alienation of affections by a Chinese 
wife against her Chinese husband’s parents is error. It 
contravenes the rule that the law of the place where a tort 
is committed determines its existence and extent. It trails- 
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grosses the rule that damages are to be measured by the law 
of the place where the act is dene. 

It permits alien customs to enlarge or restrict damages. 

It applies a different measure of damages to certain 
Americans depending on the laws, customs or religious 
tenets of a foreign country, which the litigant or his ances¬ 
tors left. 


The argument of counsel and the charge of the court em¬ 
phasizing such damages aggravated the error. 


n. 

The introduction of testimony outlined above permitted 
damages resulting from an intervening cause; that is, the 
religious or racial customs of the Chinese people, to be con¬ 
sidered. Appellant believes such to be extraneous to the 
tort and not to be the natural and probable consequences 
of the act. 

m. 

The third point pressed by appellants herein is that the 
following prayer read by counsel for the plaintiff below as 
having been granted by the Court erroneously stated the 
law: 


“Parents may give advice in good faith on reason¬ 
able grounds to a married son concerning the son’s re¬ 
lations with his wife, but where a parent is shown to 
have acted without proper investigation or from reck¬ 
lessness or purely selfish motives, an inference of 
malice may arise.” (Italics ours) 


This places the responsibility upon the parent to make a 
proper investigation of the facts before advising a child 
upon his or her strained affairs with his or her spouse. 
Xot to do so would permit an inference of malice, which is 
essential to a successful prosecution against a parent for 
alienation of affections. By the overwhelming weight of 
authority, such is not the law. The Court when discussing 
the prayers declined the instruction. Upon argument, how- 
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ever, the Court permitted counsel to state the prayer as 
having been allowed by the Court. It was reiterated and 
analyzed by counsel. The vice of this prayer cannot be cor¬ 
rected, indeed, it was not corrected by the Court’s subse¬ 
quent charge. 

ARGUMENT. 

POINT I. 

The Court Erred in Permitting Evidence of Chinese Cus¬ 
toms in Aggravation of Damages and Commenting 
thereon in Its Charge to the Jury. 

Appellants respectfully submit that it is contrary to the 
philosophy of our law to permit a litigant to introduce 
evidence of customs of other lands as a matter in aggra¬ 
vation of damages. The appellants objected to the intro¬ 
duction of evidence as to Chinese customs. Nevertheless, 
the Court permitted witnesses to testify as to the peculiar 
hardships attaching to a Chinese girl who had become es¬ 
tranged from her husband (Tr. 48-49, Appellants’ App. 14, 
17,18). It permitted evidence that she could never remarry 
(Tr. 92, Appellants’ App. 17). It permitted evidence 
that she was ostracized by the Chinese people and also 
that all the Chinese people were talking about her (Tr. 
97, Appellants’ App. 18). Evidence should not be intro¬ 
duced to indicate that damages resulting from a tort com¬ 
mitted in the District are aggravated because of customs 
existing among the people of foreign lands. We concede 
that Chinese people living in this country usually colonize 
within a section of the great metropolises. Among them¬ 
selves they speak the Chinese language almost exclusively. 
Probably Chinese customs are adhered to. They seek to 
settle their own controversies by their own tribunals with¬ 
out resort to the Courts of this country (Tr. 98, Appellants’ 
App. 18). However that may be, it seems contrary to the 
basic principles of the laws of the United States that aggra¬ 
vation of damages because of such colonization, customs, or 
religion can be considered by our Courts. 
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Originally the United States was the melting pot of all 
races. The hope that equal .justice under law and a com¬ 
mon standard of conduct applicable to all was uppermost 
in minds of those who settled here. Freedom of religion 
was established. There are more than two hundred dif¬ 
ferent religions in this country. Some permit divorce and 
remarriage. Others permit divorce but not remarriage, 
unless the ecclesiastical court determines that the sacra¬ 
ment of matrimony was never, or invalidly, celebrated. 
The Roman Catholics follow the latter theory. The Epis¬ 
copalians permit the remarriage of the innocent spouse. 
The Jewish faith permits a severance of the marriage tie 
by the Rabbi. It seems to the appellants that if the propo¬ 
sition advanced by the appellees and sustained by the lower 
Court is sound, then in matters of religion and racial cus¬ 
toms, we will have one law for the Catholic, another for 
the Protestant and Jew. Different standards of damages 
will be established for the various races and nationalities 
encompassed within our borders. 

The Court’s attention is invited to the fact that the tort 
upon which the cause of action resulted occurred within 
the District of Columbia. The research of counsel through 
the digests, text books and legal periodicals, has revealed 
no case exactly in point. Appellants believe that the ques¬ 
tion is analogous to a question of conflict of laws, for the 
reason that the plaintiff below in maintaining that the cus¬ 
toms of China aggravated her damages, in effect, alleged 
that although the cause of action arose in the District of 
Columbia, nevertheless the extent of her injuries should be 
determined by the customs of China. It is axiomatic that 
the law of the place where the tort is committed is the law 
that must apply in every phase of the case. This is well 
settled by many Federal and State cases. 

In the case of Slater v. Mexican National Railroad Com¬ 
pany, 194 U. S. 120, 48 L. Ed. 900, the plaintiff’s testatrix 
was a resident of the State of Texas and was killed in a 
railroad accident just over the line in Mexico. He brought 
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suit in Texas and attempted to apply the law of Mexico in 
the Texas courts. The Court said: 

‘‘The only source of this obligation is the law of the 
place of the act, it follows that that law determines, 
not merely the existence of the obligation (Smith v. 
Condry, 1 How. 2S, 11 L. Ed. 35), hut equally deter¬ 
mined its extent.” (Italics ours) 

Reed & Barton Corporation v. Maas, 73 F. (2d) 359, (C. 
C. A. 1st 1934), was an action for personal injury against 
the manufacturer of an article for negligent construction. 
The manufacturer was a Massachusetts corporation. The 
injured party was a resident of Wisconsin. The injury 
occurred in Wisconsin. Massachusetts did not permit re¬ 
covery against a manufacturer. Wisconsin did. The 
court sustained a verdict for the plaintiff and said: 

“Ordinarily, the lex loci delicti governs in actions 
of tort. .Jarrett v. Wabash Tty. Co. (C. C. A.) 57 F. 
(2d) 669, 671; Restatement, Conflict of Laws , key 411; 
Northern Pacific R. R. v. Babcock, 154 U. S. 190, 197; 
14 S. Ct. 978; 38 L. Ed. 958.” 

In Jarreti v. Wabash By. Co., 57 F. (2d) 669-71 (C. C. 
A. 2, 1932), the tort occurred in Canada. Canada enacted 
a law of comparative contributory negligence and governed 
the amount of damages accordinglv. The Court said: 

“The liabilities of the parties to an action are fixed 
by the law' of the territorial jurisdiction within which 
the wrong is done and the parties are at the time of 
doing it. Cuba R. R. Co. v. Crosby, 222 U. S. 473; 32 
S. Ct. 132; 56 L. Ed. 274; 38 L. R. A. (N. S.) 40; 
Slater v. Mexican Nat. R. It. Co., 194 U. S. 120; 24 S. 
Ct. 581; 48 L. Ed. 900.” 

In Curtis v. Campbell, 76 F. (2d) S4 (C. C. A. 3, 1935), 
Curtis, through his agents, was operating a motor vehicle 
in Virginia and negligently killed plaintiff’s intestate. 
Curtis was sued in Pennsylvania. The law’of damages was 
different in the respective States. Pennsylvania allowed 



15 


pecuniary loss only. Virginia allowed mental anguish and 
sorrow. The trial Court applied Virginia law of damages. 
The Court said: 


“The weight of the decisions sustains the challenged 
instruction of the learned trial judge in charging the 
law of Virginia as the proper measure of damages in 
this case.’’ (Italics ours) 


In the case of “77/e Mandu”, 15 F. S. 627 (D. C. E. D. 
X. Y.) an admiralty case, involving a collision off the coast 
of Brazil, between a German vessel and a Brazilian vessel, 
a petition was filed seeking limitation of liability under 
the laws of the United States. The Court said: 


“It is manifest that recourse to that law (Brazilian) 
is proper in order to ascertain the quantum of dam¬ 
ages permitted in connection with the wrong involved, 
for the measure, elements, and extent of the damages 
given by the lex loci pertain to the substance of the 
right, not to the remedy. Royal Mail Steam Packet 
Co. v. Companhia De Nave go co Lloyd Brasileiro (D. 
C.), 31 F. (2d) 757, 758; Smith v. Condry, 1 How. 28; 
11 L. Ed. 35; American Banana Co. v. United Fruit 
Co., 213 U. S. 347, 348, 355, 29 S. Ct. 511, 53 L. Ed. 826, 
16 Ann. Cas. 1047; New York Central Ra. Co. v. Chis- 


holm, 26S U. S. 29, 32, 45 S. Ct. 402, 69 L. Ed. 828, 38 
A. L. B. 1048; Western Union Telegraph Co. v. Brown, 
234 U. S. 542, 34 S. Ct. 955, 58 L. Ed. 1457; Slater v. 
Mexican National R. Co., 194 U. S. 120, 24 S. Ct. 581, 
48 L. Ed. 900; Lauria v. E. /. Du Ponte De Nemours & 
Co. (D. C.), 241 F. 687; The Eagle Point (C. C. A.), 
142 F. 453.” 


In Western Union Telegraph Co. v. Brown, 234 U. S. 542, 
58 L. Ed. 1457, the Supreme Court had before it a cause 
of action based on the negligence of the defendant in the 
delivery of a telegram in the District of Columbia which 
had been sent in North Carolina. The North Carolina law 
permitted the recovery of damages for mental anguish. The 
District of Columbia law did not. The Court said: 







16 


“Whatever variations of opinion and practice there 
may have been, it is established as the law of this court 
that when a person recovers in one jurisdiction for a 
tort committed in another, he does so on the ground of 
an obligation incurred at the place of the tort that 
accompanies the person of the defendant elsewhere, and 
that is not only the ground but the measure of the maxi¬ 
mum recovery. (Italics ours) Slater v. Mexican Nat. 
R. Co., 194 U. S. 120, 126, 8 L. Ed. 900, 902, 24 Sup. 
Ct. Rep. 581; Cuba R. Co. v. Crosby, 222 U. S. 473, 478, 
480, 56 L. Ed. 274-76, 38 L. R. A. (N. S.) 40, 32 Sup. 
Ct. Rep. 132.” 

Story on “Conflict of Laws” Sth Edition, (1883) Sec. 
307, p. 424, announces that damages for the commission of a 
tortious act are to be measured by the law of the place where 
the act is done. 

Beale, “Conflict of Laws”, Volume 2, Section 412 (2), p. 
1333, (1935) states 

“The measure of damages for a tort is governed bv 
the law of the place where the tort was committed: this 
is a clear application of the general principle for the 
wrong being done at the place of the tort, there too was 
the right to damages created and the measure of them 
settled.” (cases cited) 

In California, a State where, we believe the Court will 
judicially notice that the Asiatic problem is more pro¬ 
nounced than in any other section of the country, the Dis¬ 
trict Court for the Southern District of California had be¬ 
fore it the question of the validity of a covenant relative to 
the occupation by Chinese of property in certain restricted 
areas. 

Gondolfo v. Hartman, 49 Fed. 181, a California case, an¬ 
nounces : 

“And the equality of protection thus assured to ev¬ 
eryone whilst within the United States, from whatever 
country he may come, or of whatever race or color he 
may be, implies that not only the courts of the country 
shall be open to him on the same terms as to all others 
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for the security of his person or property, the preven¬ 
tion or redress of wrongs, and the enforcement of con¬ 
tracts, but that no charges or burdens shall be laid upon 
him which are not equally borne by others.” (Italics 
ours) 

Appellants submit that if the Courts of this jurisdiction 
are open to all races and all creeds of all peoples for the 
redress of their wrongs, damages must be limited to a cri¬ 
terion equally applicable to all. 

In the very early case of Mitchell v. Reynold, (1711) Hil. 
B. R. and found in Smith’s Leading Cases, 9th American 
Edition, p. 861, the Court there said: 

“A custom is lex loci and foreigners have no pretense 
of right in a particular society exempt from the laws of 
that society. ’ ’ 


POINT n. 

The Damages Based on Customs of China Were Inadmissi¬ 
ble because of an Intervening Cause between the Tort 
and the Result. 

It is submitted by the appellants that to permit the re¬ 
covery of damages to a Chinaman because of racial or re¬ 
ligious characteristics existent in that people and not ex¬ 
istent in others is to permit the introduction of an inter¬ 
vening cause between the tort committed and the resulting 
damage. Damages resulting by reason of such intervening 
cause are not recoverable nor should evidence be received 
thereon. 

In the case of Lane v. Southern Railway Company, North 
Carolina Supreme Court, 1926; 192 N. C. 287, 134 S. E. 855, 
51 A. L. R. 1114, the Court said, 1118: 

“Where an intervening act of a third party, not con¬ 
nected with or related to, but independent of, the act 
or omission of the wrongdoer, results in damages, dis¬ 
tinct from the damages resulting from the first wrong¬ 
ful act or omission, the original wrongdoer cannot be 
held liable for such additional or increased damages.” 
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Throughout the entire bodv of the law both of contract 
and tort the principle is repeatedly announced that in order 
to permit recovery against a defendant the damages must 
be the natural and probable consequences of the act or a 
causal connection must exist between the act and the result¬ 
ing damages. Furthermore, no intervening act is permitted 
to aggravate the damages. 

Brenner v. Western Union Telegraph Co., 108 Calif. 
Appeals 243; 291 Pac. 445. 

This Court in the case of Karrick v. Rosslyn Steel <& Ce¬ 
ment Co., 58 App. D. C. 89, 90, 25 F. (2d) 216 said: 

“Damages can only be allowed for that which is the 
result of the breach of the contract, or of the wrong 
done. And that which is the result of such breach or 
wrong cannot be determined by speculation, or argu¬ 
ment, or the dependency of one contingency on an¬ 
other. (Italics ours) 

Western Union Telegraph Co. v. Ivy (C. C. A.) 177 
F. 63. 

In the case of Steitz v. Gifford, N. Y. Court of Appeals, 
1939, 280 N. Y. 15, 19 N. E. (2d) 661, 122 A. L. R. 292, the 
Court said, 295, 296: 

“In actions in tort, there are certain well-settled and 
universally recognized rules relating to damages re¬ 
coverable, as the court substantially charged. The per¬ 
son responsible for the injury must respond for all 
damages resulting directly from and as a natural conse¬ 
quence of the wrongful act according to common expe¬ 
rience and in the usual course of events, whether the 
damages could or could not have been foreseen by him. 
The damages cannot be remote, contingent or specula¬ 
tive. They need not be immediate, but need to be so 
near to the cause onlv that they mav be reasonablv 
traced to the event and be independent of other causes.” 
(Italics ours) 

We invite the attention of the Court to the fact that 
although the plaintiff was permitted to testify as to her 
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aggravated injuries because of the reaction of Chinese peo¬ 
ple to an estranged wife and her inability to remarry, and 
further that the leaders of the Lee Organization were per¬ 
mitted to testify as to conversations had with the defendant 
indicating the consequences of an estrangement between hus¬ 
band and wife to a Chinese girl, no testimony to establish 
that custom was offered by the plaintiff. 

The damages complained of herein depend upon the 
reaction of many individuals, each possessing varying scru¬ 
ples, convictions, and religious tenets. Such damages even 
if evidence thereof was admissible would be highly specula¬ 
tive and conjectural. Probably, there would be no effect on 
the generation of Chinese children born in this country and 
educated according to American traditions. It would be 
unjust to require a defendant to pay damages for results 
that may or may not ensue, and that are purely problemati¬ 
cal. Lisenburg v. St. Louis and Springfield Ry. Co., 184 Ill. 
App. 395. 

In short, no matters can be urged in aggravation of dam¬ 
ages which are not the natural and probable consequences 
of the act of the defendant. 

30 Corpus Juris, p. 1151, Sec. 1028; Sutherland on 
Damages, 4th Ed., Vol. 5, Sec. 1235, p. 4979; Clark 
v. Orr, 127 Fla. 411, (173 So. 155). 

In the case of Tomlinson v. Derby, 43 Conn. 562, the Court 
said: 

“Special damage is that which the law does not nec¬ 
essarily imply that the plaintiff has sustained from the 
act complained of. . . . It would seem, however, that 
when the consequences of an injury are peculiar to the 
circumstances and condition of the injured party, the 
law could, not imply the damage simply from the act 
causing the injuryS’ (Italics ours) 

We believe that the mention in the plaintiff’s case of her 
inability to remarry places in issue whether the parties are 
to abide by the laws of the jurisdiction in which they live or 
by the customs, prejudices or religion of the individuals. 
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The plaintiff stated that because of Chinese custom she 
could not remarry. Before she could remarry at all she 
would have to secure a divorce. The District of Columbia 
law* permits remarriage after divorce. Most of the states 
do likewise. Especially is this true where the party seeking 
to remarry is the innocent spouse. If evidence of the cus¬ 
tom, the religious or personal prejudices relative to remar¬ 
riage were admissible, we w’ould find the anomalous situa¬ 
tion of a varying measure of damages depending upon the 
religious or moral convictions of the litigant. 

The Courts have frequently construed the effect of reli¬ 
gious prejudices in marriage contracts. In the case of 
Mirizio v. Mirizio, 242 N. Y. 74, (N. Y. Ct. App. 1926), 150 
N. E. 605; 44 A. L. R. 714, the parties were Catholics and 
w’ere married by a civil ceremony. The wife refused to live 
with her husband unless he w*as married by a priest. The 
Court held that the public policy of the State w’as such that 
religious customs ought not to enter into the contract. This 
is sound law’ and has been announced in other jurisdictions. 
See, 

Kravss v. Kranss, (1927) 163 La. 218; 111 So. 6S3; 

Knibb v. Knibb, 94 N. J. 747, 121 At. 715. 

If such is the law as to religious tenets which are much 
more fixed in the minds of the American people than the 
racial customs based upon the fatherland of their ancestors, 
it seems to counsel that evidence such as that introduced 
below’ w’as inadmissible and its reception prejudicial error. 

Appellee cannot claim that the foregoing represent spe¬ 
cial damages. The Declarations filed by the plaintiff below 
contain no allegations of special damages. This Court in 
the case of Dissette v. Dost, 51 App. D. C. 381; 280 Fed. 455, 
ruled that special damages must be pleaded. 

Appellants reiterate that such evidence was incompetent, 
and that the Court aggravated the error in the following 
comment to the jury (Appellants’ App. 45): 

“In this particular case there is evidence tending to 
show that perhaps the injury of that character (aliena- 
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tion of affections) may be greater in a case between 
people of the Chinese race than it might be in the ordi¬ 
nary case between our own people. The extent of the 
injury, however, generally depends upon the previous 
relations between the husband and wife—whether they 
have been pleasant or not; the extent of their affections 
one for the other. In this case if the evidence estab¬ 
lishes the fact by a preponderance of the evidence that 
the affection of the plaintiff’s husband, Norman Lew, 
has been maliciouslv alienated from her bv the defen- 

* w 

dants or either of them, then it will be your duty to 
award the plaintiff such damages against the defen¬ 
dants or either of them so responsible as you think 
from all the evidence the plaintiff is entitled, to com¬ 
pensate her for her injury, if any.” 

POINT III. 

Appellants contend the Court erred in permitting counsel 
for the plaintiff to argue to the jury as a prayer granted 
by the Court: 

“Parents may give advice in good faith on reasonable 
grounds to a married son concerning the son’s relations 
with his wife, but where a parent is shown to have acted 
without proper investigation or from recklessness or 
purely selfish motives, an inference of malice may 
arise.” (Tr. 306-7-8, Appellants’ App. 26 et seq.) 

Appellants concede that parents cannot maliciously inter¬ 
fere with the marital relations of their children. However, 
we submit that it is contrary to law to instruct that a parent 
cannot advise his child “without proper investigation”. A 
parent’s interest in the welfare of his child is such that in¬ 
vestigation is unnecessary before he advises the child. It 
would be placing too great a responsibility upon parents 
to require an investigation of the facts before advice is 
given. To infer malice from want of “proper investiga¬ 
tion” in such a case is unjust. The law as to malice in a 
controversy between a parent and the spouse of his child 
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charging alienation of affections, is succinctly stated in a 
note by the annotator in 46 L. R. A. (N. S.) 468, 

“And the existence of malice must be affirmatively 
proved, for a parent who advises his son or daughter 
to leave the marital home is presumed to have done so 
out of parental affection and solicitude for the welfare 
of the child, and he cannot be held liable unless the 
plaintiff, who has the burden of proof, establishes that 
liis advice or conduct is actuated by malicious motives. 
Ilossfeld v. Hossfeld, 110 C. C. A. 131, 188 Fed. 61; 
Jonas v. Hirshburg, 18 Ind. App. 5S1, 48 N. E. 656; 
Workman v. Workman, 43 Ind. App. 382, 85 N. E. 997; 
Heisler v. Ilcisler, 151 Iowa, 503, 131 N. W. 676; Cor- 
rick v. Dunham, 147 Iowa, 320, 126 N. W. 150; Busen- 
bark v. Buse?ibark, 150 Iowa, 7, 139 N. W. 332; Miller 
v. Miller, 154 Iowa, 334, 134 N. W. 1058; Cornelius v. 
Cornelius, 233 Mo. 1, 135 S. W. 65; Miller v. Miller, 
122 Mo. App. 693, 99 S. W. 757; Fronk v. Fronk, 159 
Mo. App. 543,141 S. W. 692; Allen v. Forsythe, 160 Mo. 
App. 262, 142 S. W. 820; Greuneich v. Greuneich, 23 
N. D. 368,137 N. W. 415; Beisel v. Berlacli, 221 Pa. 232, 
18 L. R. A. (N. S.) 516, 90 Atl. 721; Gross v. Gross , 70 
W. Va. 317, 39 L. R. A. (N. S.) 261, 73 S. E. 961; Jones 
v. Monson, 137 Wis. 478, 129 Am. St. Rep. 1082, 119 
N. W. 179.” 

Malice would disappear if the parent acted on informa¬ 
tion given to him by the child; provided, of course, the in¬ 
formation warranted interference. 

The evidence in this case was sharply conflicting. True, 
the jury resolved it in favor of the plaintiff. However, the 
defendant father gave the sum of $300.00 to the bride’s 
parents. He furnished an apartment for his son and his 
bride. Rent free was given to the couple in two rooms of 
the father’s house. Witnesses for the defendants testified 
that the plaintiff left of her own accord. She stated that 
she was thrown out in the middle of a very rainy night. 
The witness Baggett who had no interest in the litigation 
testified that plaintiff voluntarily left in the middle of the 
day and never returned. The defendants testified they had 
nothing whatsoever to do with the discord that existed be- 
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tween their son and his wife. The father testified that they 
were old enough to take care of themselves. It may well be 
that the jury concluded that the defendants interfered with 
the marriage relation, without a proper investigation. 
Therefore malice could be inferred. Be it remembered that 
malice was essential to the cause of action. 

In the case of Miller v. Miller, 165 Md. 425, 169 Atl. 426, 
the Court stated: 

“In the latter class of cases (parent and child) in 
order to require the parents or guardians to respond 
in damages, in addition to the proof of alienation it 
must be shown that the acts causing the alienation were 
done, with the wilful and malicious intent to injure 
the plaintiff and not out of reasonable parental concern 
and solicitude for the child.” (many cases cited) 

It will be noticed that malice is destroyed if the parent 
acted out of reasonable parental concern and solicitude for 
the child. Can it be reasonably advanced that when a parent 
is advising a child he cannot proceed on the information 
given to him by the child, or must he make an independent 
investigation to determine the truth or falsity of the state¬ 
ments given to him by his child? In the great majority of 
cases of domestic discord, the only witnesses would be the 
spouses themselves. It is hardly reasonable to suppose 
that a parent "would interview or investigate his child’s 
spouse where the conduct of that party is in issue. The 
Court below, at the time of the discussion of the prayers, 
sustained the position of the appellants herein relative to 
the language complained of (Tr. 287 to 295). We believe 
that in the heat of argument by counsel, the Court was mis¬ 
taken about the language that he had permitted when he 
said, “I granted the prayer.” The Court’s charge (Appel¬ 
lants’ App. 41) correctly stated the law as to parent and 
child, but counsel was permitted to argue the point com¬ 
plained of; objection thereto was made, the Court affirmed 
the argument and stated he had allowed the prayer. Then 
counsel for the plaintiff reiterated it (Tr. 307-8, Appellants’ 
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App. 27). This court held in the case of Thompson v. 
Smith, 70 App. D. C. 65, 103 Fed. (2) 936, that the prayers 
must not be confusing or misleading. 

A parent is not liable where he acts and advises his child 
in good faith with respect to his child’s marital relations. 
27 Am. Jur., Sec. 529, p. 131. 

In the case of Muller v. Knibhs, 193 Mass. 556, 79 N. E. 
762, 9 L. R. A. (N. S.) 322, 325, the Court said: 

“But the rights and the corresponding duties of a 
parent are much greater than those of a stranger; and 
much stronger evidence is required to maintain an ac¬ 
tion against him. It is proper for him to give to his 
daughter such advice and to bring such motives of per¬ 
suasion or inducement to bear upon her as he fairly 
and honestlv considers to be called for bv her best in- 
terests; and he is not liable to her husband in damages 
for her desertion resulting therefrom, unless he has 
been actuated by malice or ill-will towards the plain¬ 
tiff, and not by a proper parental regard for the wel¬ 
fare and happiness of his child. In such an action, the 
material question is the intent with which the parent 
acted, rather than the wisdom, or even the justice, of 
the course which lie toolc. These questions have arisen 
in other jurisdictions; and, so far as we have been able 
to discover, thev alwavs have been answered in the 
same way. The leading case is Hutcheson v. Peck, 5 
Johns. 196; and the doctrine there laid down has com¬ 
manded assent. Oakman v. Bidden, 94 Me. 280, 80 Am. 
St. Rep. 396, 47 Atl. 553; Smith v. Lyke, 13 Hun, 204; 
Holtz v. Dick. 42 Ohio St. 23, 51 Am. Rep. 791; West- 
lake v. Westlake, 34 Ohio St. 621, 32 Am. Rep. 397; 
Rice v. Rice, 104 Mich. 371, 62 N. W. 833; White v. 
Ross, 47 Mich. 172, 10 N. W. 188; Tucker v. Tucker, 74 
Miss. 93, 32 L. R. A. 623,19 So. 955; Payne v. Williams, 
4 Baxt. 583; Glass v. Bennett, 89 Tenn. 478, 14 S. W. 
1085; Brown v. Brown. 124 N. C. 19, 70 Am. St. Rep. 
574, 32 S. E. 320; Huling v. Huling, 32 Ill. App. 519; 
Reed v. Reed. 6 Ind. App. 317, 51 Am. St. Rep. 310, 33 
N. E. 638. He may in good faith and for her own wel¬ 
fare advise his daughter to abandon her husband, if 
he fairly and honestly believes that the continuance of 
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the marriage relation will tend to injure her health or 
to destroy her peace of mind, and may persuade her by 
proper and reasonable arguments to do so, without 
being liable to her husband, even though it may turn 
out that he acted upon mistaken premises or false in¬ 
formation, and that the results of his intervention have 
been unfortunate. Oakman v. Belden; Payne v. Wil¬ 
liams; and Tucker v. Tucker — supra. He may tell her 
that by returning to her husband she will lose the share 
of his estate which she otherwise would receive. 
Hutcheson v. Peck, 5 Johns, 196, 207. And the burden 
is upon the plaintiff to show that the defendant has 
been prompted by malice in what he has said and done, 
and to overcome the presumption that he acted under 
the influence of natural affection and for what he be¬ 
lieved to be the real good of his child. Bennett v. 
Smith, 21 Barb. 439; Pollock v. Pollock, 9 Misc. 82, 29 
N. Y. Supp. 37; White • v. Boss; Westlake v. Westlake; 
and Brown v. Brown, — supra; Young v. Young, 8 
Wash. 81, 35 Pae. 592; Beed v. Beed, supra. But if 
there is evidence upon which the jury would have a 
right to find that the defendant has actively interfered 
to cause his daughter to abandon her husband, and has 
deprived him of her affections and of the comfort and 
solace of her society, and has done this from malice 
to the plaintiff, and not for the purpose of affording 
proper protection to his child and furthering her true 
welfare, then the case must be left to the jury, with the 
instruction that, if these facts are proved, the action 
may be maintained.” (Italics ours) 

So, in Beed v. Beed, 6 Ind. App. 317, 51 Am. St. Rep. 310, 
33 N. E. 638, the Court said: 

“All legitimate presumptions in such cases must be 
that the parent will act only for the best interests of 
the child. The law recognizes the right of the parent, 
in such cases, to advise the son or daughter, and when 
such advice is given in good faith, and results in a sep¬ 
aration, the act does not give the injured party a right 
of action. In such a case, the motives of the parent 
are presumed good until the contrary is made to ap¬ 
pear.” 
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Appellants do not maintain that a parent may, without 
good cause, influence a child to separate from a spouse. Of 
course, we concede this to he a tort for which the parent, 
like any other person, is liable. However, the law does rec¬ 
ognize a superior right of interference by a parent, and 
the circumstances may be such as to justify his interfer¬ 
ence for causes which would be no justification in favor of 
another person. We believe the law to be that proper in¬ 
vestigation must be made by those not in loco parentis, but 
that the law will not require such investigation by the 
parent. 

In the case of Monen v. Moncn, 64 S. D. 581, 269 X. W. 
85, 108 A. L. R. 404, the Court said (406 et seq.): 

“The law with reference to alienation of affections 
is quite well settled and exhibits but few phases con¬ 
cerning which the authorities are in any degree con¬ 
flicting. The gist of the action is malicious interfer¬ 
ence with the marriage relationship. When the suit 
is by one spouse against the parents of the other (or 
against persons standing to such other in loco paren¬ 
tis), we have a situation which is markedly different 
from that where the action is against a stranger or un¬ 
related third person. The law recognizes, respects, and 
protects not only the marital relation, but likewise that 
of parent and child; and the relation of parent and 
child does not cease to exist, nor does the parent be¬ 
come in the eyes of the law a stranger merely by rea¬ 
son of the marriage of the child. Notwithstanding the 
marriage of the child, parents may and do and should 
continue to take an interest in the welfare of such 
child. As stated by a comparatively recent commenta¬ 
tor (15 Va. Laic Rev. (4): ‘Asa general rule, parents 
may advise their married children as to their marital 
relations without incurring liability, if the advice is 
given in good faith, ‘even though the advice culminates 
in the estrangement of husband and wife. I ekes v. 
Ickes, 237 Pa. St. 582, 85 A. 885 (44 L. R. A. (N. S.) 
1118) (1912); Muller v. Knibbs, 193 Mass. 556, 79 N. E. 
762 (9 L. R. A. (N. S.) 322, 9 Ann. Cas. 958) (1907). 
But where the advice that succeeds in estranging a 
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husband and wife is malicious, the advisors are liable 
in damages to the plaintiff. Malice in such a case 
means the intentional doing of a wrongful act without 
just cause or excuse. Nelson v. Nelson , 296 F. 369 j 
(C. C. A. 2d, 1924); Fronk v. Fronk, 159 Mo. App. 543, j 
141 S. W. 692 (1911).’ Every presumption is that 
parents act in good faith and under the influence of 
natural affection and for what they believe to be the 
real good of the child. If a plaintiff would recover j 
damages from parents for alienating the affections of 
their married child, such plaintiff must assume the 
burden of overcoming such presumption by clear and 
convincing evidence. The burden of proof is perhaps 
heavier in this type of action than in some other civil 
actions. See Cromer v. Cramer (1919) 106 Wash. 681, 

180 P. 915. While the law is solicitous to preserve the 
marital relationship, yet it is equally true, as stated 
by the Supreme Court of Iowa (Busenbark v. Bn sen- 
bark (1911) 150 Iowa, 7, 129 N. W. 332, 334, that ‘the 
law is tender of the parental relationship. The parent 
has the liberty of extreme solicitude for the welfare of 
the child even after marriage, and may advise freely 
and frequently and even foolishly. His good faith will 
be presumed until the contrary is made to appear. Cor- 
rick v. Dunham , 147 Iowa 320, 126 N. W. 150; TIeisler 
v. TIeisler (Iowa) 127 N. W. 823, and authorities cited 
therein.’ The parents are clothed always with this pre¬ 
sumption of good faith, and such presumption remains 
and abides with them with reference to any statements 
or acts which the jury may believe the parents made or 
performed even though the parents have denied the 
making of such statements or doing of such acts. Knapp 
v. Knapp (Mo. Sup. 1916) 183 S. W. 576. To justify a 
recovery in this case respondent must have established, 
first that there was an alienation of her husband’s af¬ 
fections; second, that such alienation was proximately 
caused by the conduct of her husband’s parents; and, 
third, that the acts of the parents causing such aliena¬ 
tion were done with the willful and malicious intent of 
injuring the respondent and not out of that reasonable 
parental concern and solicitude for their child which 
the law presumes all parents to exhibit. The law is 
clearly stated in the decision of this court in Spiry v. 
Spiry (1924) 47 S. D. 500, 199 N. W. 778. See, also, 
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Krankle v. Selleck (1928) 126 Kan. 531, 268 P. 807; 
McCollister v. McCollister (1927) 126 Me. 318, 138 A. 
472; Shalit v. Shalit (1927) 126 Me. 291, 138 A. 70; 
Miller v. Miller (1933) 165 Md. 425,169 A. 426; Oyler v. 
Fenner (1933) 263 Mich. 119, 24S X. W. 567: Williamson 
v. Williamson (1930) 120 Xeb. 40, 231 X. W. 506; Kadow 
v. Kadow (192S) 195 Wis. 650, 219 X. W. 275; Worth v. 
Worth (1935) 49 Wyo. 441, 49 P. (2d) 649, 103 A. L. R. 
107.’’ 

The Court's attention is invited to the very extensive note 
contained in 108 A. L. R. pp. 408 to 429, inclusive. The 
liability of a parent for alienating the affections of his child 
from his or her spouse is discussed. It would unduly 
lengthen this discourse to incorporate it herein. The anno¬ 
tator says at p. 414: 

“Although the advice or interference be indiscreet, 
unfortunate, or predicated on false information or on 
mistaken facts, the parent is still excused from liability 
if he acted in good faith upon reasonable grounds of 
belief." 

At the trial counsel for the plaintiff advised the lower 
court that the Xorth Carolina law compelled a proper in¬ 
vestigation of the facts by a parent. Brown v. Brown (1S89) 
124 X. C. 19, 32 S. E. 320, 70 Am. State 574. However, no 
other jurisdiction goes so far. Appellants believe the Xorth 
Carolina law to be unsound. The trial Court thought so too 
(Tr. 294, Appellants' App. 23, 42-56), but subsequently 
affirmed the argument of counsel for the plaintiff, quoting 
a prayer that had not been granted and which was contrary 
to the law theretofore adopted by the Court. 

In fairness to the trial court, appellant submits that the 
charge as given by the court on the respective duties and 
liabilities of a parent was unobjectionable (Tr. 347, Appel¬ 
lants’ App. 41). However, the error complained of is the 
affirmance by the court of the erroneous statement made by 
plaintiff as the applicable law, on the question of malice. 
Plaintiff’s attorney said: 
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“Now, in that connection I should like to analyze a 
prayer that the Court has granted as to the law on the 
question of malice. This is an instruction that the Court 
instructs the jury: (Italics ours) Appellants’ App. 
26) 

‘Parents may give advice in good faith on rea¬ 
sonable grounds to a married son concerning the 
son’s relations with his wife, but where a parent is 
shown to have acted without proper investigation, or 
from recklessness, ’— 

Mr. Reilly (interposing). That is not the prayer 
your Honor granted. 

Mrs. Rhoade. That is the eleventh one. 

Mr. Reilly. That is not the prayer your Honor 
granted, and you changed it entirely. 

The Court. Which one is it? 

(Mrs. Rhoade approached the bench.) 

Mr. Reilly. The one your Honor wrote up yourself 
that we accepted. 

Mrs. Rhoade. Now, the Court said you granted the 
eleventh prayer with certain changes. 

The Court. I granted the prayer. 

Mr. Reilly. Ail right. 

(Mrs. Rhoade left the bench and continued her argu¬ 
ment to the jury as follows:) 

‘Parents may give advice in good faith on reason¬ 
able grounds to a married son concerning the son’s 
relations with his wife, but where a parent is shown 
to have acted without proper investigation, or from 
recklessness, or purely selfish motives, an inference 
of malice may arise.’ (Appellants’ App. 27) 

Counsel for plaintiff re-emphasized and said (Appel¬ 
lants’ App. 27): 

In other words, if they were reckless in what they 
did, if they didn’t bother about any investigation as to 
the statements they made, or acted from purely selfish 
motives, then the law implies that is malice.” (Italics 
ours) 
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This Court in Thompson v. Smith , supra, stated that 
prayers must not be conflicting or confusing. 

The Court’s attention is invited to the fact that the argu¬ 
ment of counsel was directed to the malice alleged to exist 
on the part of the defendants in alienating their son’s af¬ 
fection. Malice had to be proved. The jury in ascertaining 
the existence of malice had to determine the good faith of 
the parents, or the lack of it. The instruction as to “proper 
investigation” then became a vital factor and may have 
been a determining factor in the substantial verdict ren¬ 
dered upon testimony so contradictory and upon a marriage 
that lasted less than a month. 

Appellants submit that prejudicial and reversible error 
resulted. 

It is respectfully submitted that the cause should be re¬ 
versed. 

James F. Reilly, 

Eugene B. Sullivan, 

821 15th Street, N. W., 
Washington, D. C. 

Harry J. Kane, Jr., 

503 E Street, N. W., 
Washington, D. C., 

Attorneys for Appellants. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLEE. 

1 Declaration 

Filed June 23 1938 

In the District Court of the United States for the 
District of Columbia 

At Law No. 90304 

Mildred Lew, 1511 Eastern Avenue, Baltimore, Maryland. 

Plaintiff, 

vs. 

Charles Lew Wah, 606 Fifth Street, X. W., Washington, 

D. C. Defendant. 

The plaintiff, Mildred Lew, sues the defendant, Charles 
Lew Wah, for that heretofore, to wit, on the 6th day of 
June, 1937, in the City of Baltimore, State of Maryland, 
the said plaintiff was lawfully married to one Norman Lew, 
the son of the said defendant; that the said Norman Lew 
then and there became, has continued to be, and now is the 
lawful husband of the plaintiff; that the plaintiff and her 
said husband lived peacefully and happily together as hus¬ 
band and wife, until the wrongful acts of the defendant 
hereinafter mentioned; that by reason of said marriage, 
plaintiff became, was entitled to, and until said wrongful 
acts had the love, affection, services, comfort, fellowship, 
society, support, cohabitation and financial and other assis¬ 
tance of the said husband, and but for the wrongful, wicked 
and malicious acts of the defendant hereinafter set forth 
would have continued to live together with, and the plaintiff 
would have enjoyed the love, affection, comfort, fellowship, 
society, cohabitation and financial and other assistance of 
her said husband; that the defendant developed an intense 
dislike for the plaintiff because, among other things, he 
felt she was too Americanized and did not have sufficient 
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respect for Chinese customs, and did not always ad- 

2 dress him in the Chinese language, but at times in the 
English language; that whereas, the said defendant, 

wrongfully, willfully, wickedly, maliciously, unjustly and 
injuriously contriving and intending to injure the plaintiff 
and to deprive her of the love, affection, services, comfort, 
fellowship, society, support, cohabitation and assistance of 
the said Norman Lew, the husband of the plaintiff, and to 
alienate and destroy his affection for and induce him to sep¬ 
arate from the plaintiff, on to wit, on or about the twenty- 
third day of June, 1937, and on divers other days and times 
in the said month of June, 1937, and since, in the District 
of Columbia and elsewhere, and then and there well knowing 
that the said Norman Lew was the lawful husband of the 
plaintiff, by various arts, schemes and devices, did alienate, 
steal and destroy the love and affection of the plaintiff’s 
said husband for and induce the said husband to separate 
himself from the plaintiff, and the defendant has continued 
so to do; and by reason of the premises, the plaintiff has 
from thence hitherto been wholly deprived of the love, af¬ 
fection, services, society, comfort, support, cohabitation and 
financial and other assistance of her said husband, which 
the said plaintiff, during all that time ought to have had, 
and otherwise would have had; and also by reason thereof, 
the plaintiff, during all of said time, from thence hitherto, 
has suffered great mental anguish, and has been greatly 
humiliated among her friends, neighbors and acquaintances, 
and has been and is otherwise damaged in consequence of 
the wrongs and injuries done her by the said defendant 
aforesaid, all to the damage of the plaintiff in the sum of 
Fifty Thousand Dollars ($50,000.00). 

3 Wherefore, plaintiff brings this suit and claims the 
sum of Fifty Thousand Dollars ($50,000.00), besides 

the costs of this suit. 

HELEN SHERRY RHOADE, 
Attorney for Plaintiff. 
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4 Plea 

Filed July 1 1938 

* * * 

Conies now the defendant, Charles Lew Wall, and for Plea 
to the Declaration filed against him herein admits that the 
plaintiff and his son, Norman Lew, were married on, to wit, 
June 6tli, 1937. All other allegations he specifically denies. 

JAMES F REILLY 
Attorney for Defendant. 


Memorandum 

December 8 - 1939. 

By consent of counsel, this case and Law No. 90305 are 
consolidated for trial. (Pre-Trial Proceedings before Jus¬ 
tice Bolitha J. Laws.) 
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Verdict and Judgment 
Filed April 111940 


(Law No. 90304) 

This cause having come on for hearing on the 9th day 
of April, 1940, before the Court and a jury of good and law¬ 


ful persons of this district, 

Isabel C. Wright 
Phillip B. Swann 
Miller W. Gieseking 
H. Clinton Smith 
Lulu K. Perry 
Robert D. Gore 


to wit: 

Hyman Katznell 
John H. Keister 
Frithjof G. Krog 
William Muehlhause 
Verlev R. Rudd 
James E. Smith 


who, after having been dulv sworn to well and truly trv the 
issues between Mildred Lew, plaintiff and Charles Lew Wah, 
defendant, and after this cause is heard and given to the 
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jury in charge, they upon their oath say this 11th day of 
April, 1940, that they find the issues aforesaid in favor of 
the plaintiff and that the money payable to her by the de¬ 
fendant by reason of the premises is the sum of $8,000.00 
Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of $8,000.00 together with costs. 
Payment of Judgt in 90305 satisfies this cause. 

CHARLES E. STEWART, 

Clerk , 

By GRIFFIN T. GARNETT JR. 
Assistant Clerk. 

By direction of 
JUSTICE ADKINS, J. 


6 Declaration 

Filed June 23 1938 

In the District Court of the United States for the 
District of Columbia 

At Law No. 90305 

Mildred Lew, 1511 Eastern Avenue, Baltimore, Maryland. 

Plaintiff , 

vs. 

Charles Lew Wah, 606 Fifth Street, N. W., 
Washington, D. C. 

Lee She Wah, 606 Fifth Street, N. W., Washington, D. C. 

Defendants. 

First Count 

The plaintiff, Mildred Lew, sues the defendants, Charles 
Lew Wah and Lee She Wah, for that heretofore, to wit, on 
the 6th day of June, 1937, in the City of Baltimore, State of 
Maryland, the said plaintiff was lawfully married to one 



6 


Norman Lew, the son of the said defendants; that the said 
Norman Lew then and there became, has continued to be, 
and now is the lawful husband of the plaintiff; that the said 
defendant Lee She Wah at all times herein mentioned has 
been, and still is the wife of the defendant Charles Lew 
AYah; that the plaintiff and her said husband lived peace¬ 
fully and happily together as husband and wife, until the 
wrongful acts of the defendants hereinafter mentioned; that 
by reason of said marriage, plaintiff became, was entitled 
to, and until said wrongful acts had the love, affection, ser¬ 
vices, comfort, fellowship, society, cohabitation, support and 
financial and other assistance of the said husband, and but 
for the wrongful, wicked and malicious acts of the defen¬ 
dants hereinafter set forth would have continued to live to¬ 
gether with, and the plaintiff would have enjoyed the 
7 love, affection, comfort, fellowship, society, cohabita¬ 
tion, and financial and other assistance of her said 
husband; that the defendants developed an intense dislike 
for the plaintiff because, among other things, they felt she 
was too Americanized, and did not have sufficient respect 
for Chinese customs, and did not always address them in 
the Chinese language, but at times in the English language, 
and the defendants undertook with each other to bring about 
a separation of the plaintiff and her said husband, and to 
alienate his affections for the plaintiff; and the said defen¬ 
dants conspiring together wrongfully, willfully, wickedly, 
maliciously, unjustly and injuriousv contriving and intend¬ 
ing to injure the plaintiff and to deprve her of the love, af¬ 
fection, services, comfort, fellowship, society, cohabitation, 
support and assistance of the said Norman Lew, the husband 
of the plaintiff, and to alienate and destroy his affection for 
the plaintiff, on to wit, on or about the twenty-third day of 
June, 1937, and on divers other days and times in the said 
month of June, 1937, and since, in the District of Columbia 
and elsewhere, and then and there well knowing that the 
said Norman Lew was the lawful husband of the plaintiff, by 
various arts, schemes and devices, did alienate, steal and 
destroy the love and affection of the plaintiff’s said husband 
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for the plaintiff, and induced him to separate from the plain¬ 
tiff, and have continued so to do; and the defendants did 
maliciously on or about the twenty-third day of June, 1937, 
and on divers other days and times in June, 1937, and since, 
enter into a wrongful and malicious conspiracy with each 
other to commit and cause to be committed against the 
plaintiff the aforesaid acts complained of; that in pursu¬ 
ance of said conspiracy defendants assembled together and 
devised ways and means as how best to effect the alienation 
of affections of the plaintiff’s husband which he had 
8 and entertained for the plaintiff; and on sundry 
other times and in divers manners the defendants did 
other acts in furtherance of their said conspiracy to alienate 
the affections of the plaintiff’s husband for the plaintiff; 
whereby and by reason of the premises, the plaintiff has 
from thence hitherto been wholly deprived of the love, af¬ 
fection, services, society, cohabitation, comfort, support and 
financial and other assistance of her said husband, which the 
said plaintiff, during all that time ought to have had, and 
otherwise would have had; and also by reason thereof, the 
plaintiff, during all of said time, from thence hitherto, has 
suffered great mental anguish, and has been greatly hu¬ 
miliated among her friends, neighbors and acquaintances, 
and has been and is otherwise damaged in consequence of 
the wrongs and injuries done her by the said defendant 
aforesaid, all to the damage of the plaintiff in the sum of 
Fifty Thousand Dollars ($50,000.00). 

Wherefore, plaintiff brings this suit and claims the sum 
of Fifty Thousand Dollars ($50,000.00), besides the costs of 
this suit. 

Second Count 

The plaintiff, Mildred Lew, sues the defendants, Charles 
Lew Wah and Lee She Wah, for that heretofore, to wit, on 
the 6th day of June, 1937, in the City of Baltimore, State of 
Maryland, the said plaintiff was lawfully married to one 
Norman Lew, the son of the said defendants; that the said 
Norman Lew then and there became, has continued to be, 
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and now is the lawful husband of the plaintiff; that the 
said defendant Lee She Wah at all times herein mentioned 
has been, and still is the wife of the defendant Charles Lew 
Wah; that the plaintiff and her said husband lived peace¬ 
fully and happily together as husband and wife, until the 
wrongful acts of the defendants hereinafter mentioned; that 
by reason of said marriage, plaintiff became, was entitled 
to, and until said wrongful acts had the love, affec- 
9 tion, services, comfort, fellowship, society, cohabita¬ 
tion, support and financial and other assistance of 
the said husband, and but for the wrongful, wicked, and 
malicious acts of the defendants hereinafter set forth would 
have continued to live together with, and the plaintiff would 
have enjoyed the love, affection, comfort, fellowship, society, 
cohabitation, and financial and other assistance of her said 
husband; that the defendants developed an intense dislike 
for the plaintiff because, among other things, they felt she 
w’as too Americanized, and did not have sufficient respect 
for Chinese customs, and did not always address them in the 
Chinese language, but at times in the English language, and 
the defendants undertook with each other to bring about a 
separation of the plaintiff and her said husband, and to 
alienate his affections for the plaintiff; and the said defen¬ 
dants conspiring together and acting jointly and severally, 
wrongfully, willfully, wickedly, maliciously, unjustly and in¬ 
juriously contriving and intending to injure the plaintiff and 
to deprive her of the love, affection, services, comfort, fel¬ 
lowship, society, cohabitation, support and assistance of the 
said Norman Lew’, the husband of the plaintiff, and to alien¬ 
ate and destroy his affection for the plaintiff, on to wit, on 
or about the tw’enty-third day of June, 1937, and on divers 
other days and times in the said month of June, 1937, and 
since, in the District of Columbia and elsew’here, and then 
and there well knowing that the said Norman Lew’ was the 
lawful husband of the plaintiff, by various arts, schemes and 
devices, did alienate, steal and destroy the love and affection 
of the plaintiff’s said husband for the plaintiff, and induced 
him to separate from the plaintiff, and have continued so to 
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do; and the defendants, acting jointly and severally, did 
maliciously on or about the twenty-third day of June, 1937, 
and on divers other days and times in June, 1937, and 
10 since, enter into a wrongful and malicious conspiracy 
with each other to commit and cause to be committed 
against the plaintiff the aforesaid acts complained of; that 
in pursuance of said conspiracy defendants assembled to¬ 
gether and devised ways and means as how best to effect 
the alienation of affections of the plaintiff’s husband which 
he had and entertained for the plaintiff; and on sundry 
other times and in divers manners the defendants, acting 
jointly and severally, did other acts in furtherance of their 
said conspiracy to alienate the affections of the plaintiff’s 
husband for the plaintiff; whereby and by reason of the 
premises, the plaintiff has from thence hitherto been wholly 
deprived of the love, affection, services, society, cohabita¬ 
tion, comfort, support and financial and other assistance of 
her said husband, which the said plaintiff, during all that 
time ought to have had, and otherwise would have had; and 
also by reason thereof, the plaintiff, during all of said time, 
from thence hitherto, has suffered great mental anguish, 
and has been greatly humiliated among her friends, neigh¬ 
bors and acquaintances, and has been and is otherwise dam¬ 
aged in consequence of the wrongs and injuries done her by 
the said defendant aforesaid, all to the damage of the plain¬ 
tiff in the sum of Fifty Thousand Dollars ($50,000.00). 

Wherefore, plaintiff brings this suit and claims the sum 
of Fifty Thousand Dollars ($50,000.00), besides the costs of 
this suit. 

HELEN SHERRY RHOADE 
Attorney for Plaintiff. 


11 Plea of Charles Lew Wall 

Filed July 1 1938 

* • # 

Comes now the defendant, Charles Lew Wah and for Plea 
to the Declaration filed against him herein and each count 
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thereof admits that the plaintiff and his son, Norman Lew, 
were married on, to wit, June 6th, 1937 in Baltimore, Mary¬ 
land. All other allegations this defendant specifically de¬ 
nies. 

JAMES F REILLY 

Attorney for Defendants. 


Plea of Lee She Wall 
Filed July 1 1938 

# # # 

Comes now the defendant, Lee She Wall, and for Plea to 
the Declaration filed against her herein and each count 
thereof admits that on June 6th, 1937 her son and the plain¬ 
tiff were married. All other allegations she specifically 
denied. 

JAMES F REILLY 
Attorney for Defendants. 


12 


Verdict and Judgment 
Filed April 11 1940 


(Law No. 90305) 


This cause having come on for hearing on the 9th day of 
April, 1940, before the Court and a jury of good and lawful 
persons of this district, to wit: 


Isabel C. Wright 
Phillip B. Swann 
Miller W. Gieseking 
TI. Clinton Smith 
Lulu K. Perry 
Robert D. Gore 


Hyman Katznell 
John H. Keister 
Frithjof G. Krog 
William Muehlhause 
Verley R. Rudd 
James E. Smith 


who, after having been duly sworn to well and truly try the 
issues between Mildred Lew, plaintiff and Charles Lew Wah 
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and Lee She Wah, defendants, and after this cause is heard 
and given to the jury in charge, they upon their oatli say 
this 11th day of April, 1940, that they find the issues afore¬ 
said in favor of the plaintiff and that the money payable to 
her by the defendants by reason of the premises is the sum 
of $8,000.00 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of $8,000.00 together with costs. 

CHARLES E. STEWART, 
Clerk, 

By GRIFFIN T. GARNETT JR. 
Assistant Clerk 

By direction of 
JUSTICE ADKINS, J. 


13 Order Directing Remittitur, &c. 

Filed June 19 1940 

* * m 

(Law Nos. 90304-90305) 

Upon the coming on for hearing of the motion filed herein 
by the Defendant, Charles Lew Wah et al, for new trial, it 
is this 19th day of June 1940; 

Ordered that if the Plaintiff Mildred Lew will enter a 
remittitur of three thousand dollars ($3,000.00) on the eight 
thousand dollar ($8,000.00) verdict awarded her by the jury, 
judgment will be granted for five thousand ($5,000.00). 
Dollars 

It is Further Ordered that if the remittitur has not been 
filed within ten days from the date of this order the motion 
of the Defendants, Charles Lew Wall et al, for new trial is 
hereby granted 

JESSE C ADKINS 
Justice 
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14 Judgment After Remittitur 

Filed June 24 1940 

# # # 

(Law Nos. 90,304 and 90,305) 

The plaintiff in the above entitled causes having; filed on 
June 21, 1940, a remittitur of all in excess of $5,000 of ver¬ 
dict and judgment entered on April 21, 1940, it is this 24th 
day of June, 1940, ordered that said judgment for $8,000 be 
vacated and set aside, and it is 

Adjudged that the plaintiff Mildred Lew recover of the 
defendants Charles Lew Wall and Charles Lew Wall and 
Lee She Wah the sum of $5,000 together with costs. 

By the Court: 

JESSE C ADKINS 
Justice. 

June 24, 1940 

########♦* 

II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

(Opening Statement of Plaintiff.) 

30 Now, under the Chinese custom the daughter is not 
allowed to come back to the parents within thirty 

days. 

Mr. Reilly. I don’t think we can go into the customs of 
foreign lands in this jurisdiction, your Honor, and I object 
to it. 

The Court. Well, I don’t know the purpose of it. Is it 
to show animus? 

Mrs. Rlioade. Yes, your Honor. And we will 
show— 

31 Mr. Reilly (interposing). In fact, the— 

Mrs. Rlioade. We will show that on the 23rd of 
June, less than a month, a little over two weeks after they 
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were married, she was forced to leave her husband in Wash¬ 
ington and go back to her parents; and that at first, the 
evidence will show, her parents did not want to let her 
come into the home because it was against the custom, but 
she cried and explained that she had no place to go, and they 
finally let her come into the house—that night it was rain¬ 
ing—just for the one night. 

The evidence will show that the next day they sent her 
back, and that she came back to Washington and pled with 
her mother-in-law and father-in-law not to break up their 
married life, not to destroy their happiness, and not to in¬ 
terfere; and that, although she tried to do everything they 
wanter her to do—if they would just let her stay she would 
even try harder. The evidence will show that she pointed 
out that she was a Chinese girl, and divorce is not recog¬ 
nized, and for them not to destroy the lives of both these 
young people. But in spite of all her pleadings they told 
her that she could not stav; and tlicv went back to Haiti- 
more—Mr. and Mrs. Wall, the defendants in this case, drove 
to Baltimore—to see the parents of Mildred, the plaintiff; 
and when they came back to Washington, the evidence will 
show, they told the parents that they didn’t want her to 
see their daughter-in-law; and although they knew the 
daughter-in-law and had presented gifts and paid for some 
of the ceremony, a few hundred dollars under the Chinese 
custom, and they had known the daughter-in-law, had met 
her, and had wanted her, that after they were married they 
did everything they could, maliciously, without any 
32 justification, to break up this marriage, and did it 
singly and jointly, and they conspired. And if we 
show you, ladies and gentlemen of the jury, that the plain¬ 
tiff in this case has been injured, that she has suffered as 
a result of this in mental anguish, the loss of her husband’s 
society, companionship, at the proper time we shall ask you 
to bring a verdict in favor of the plaintiff in such sum as 
you think will compensate her. 
«••****#• 


# 
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(Opening- Statement of Defense.) 

32 That it is the custom, as Mrs. Rlioade outlined to 
you, among the Chinese people to do certain things. 

The basis of this case is alienation of affections; so that in 
outlining our case to you 1 think we can proceed on the 
premise, first, that there is some affection. We will show 
you that it is a custom among Chinese people for the mother 
and father of their children to make the matches. That is, 
the father of the bov gets in contact with the father and 
the mother of the girl, and thus they become engaged. 

Oil such a flimsy courtship as that a marriage resulted in 
this case, and of course we feel sorry for both the soil and 
the daughter; but what happened was that the father, the 
defendant in this case, paid, through what they call and 
what we call a go-between, to the mother and the fa- 

33 tiler of the Chinese plaintiff in this case, paying them 
$300 for the girl. Regardless of the question of law 

that may come up in a few moments or at the conclusion of 
the case, 1 think you should know all the facts that we ex¬ 
pect to prove if we are called upon to do it. 
#*•##*##** 

(Testimony.) 

38 Now, after you were married, under the Chinese 
custom what exchange took place, if any.’ A. Well 

under the?—some Chinese custom, well, they—sometimes 
they give some money to the girl, see, so she can 

39 furnish the wedding- buv her clothes, and everything 
like that. Well, some talk about prices and all like 

that. In my case it didn’t. My father don’t believe in that. 
Well, he said, “Mr. Wall, give a present as much as you 
want to buy the girl’s clothes, because 1 can’t afford it”— 
like that—“if vou want to. If thev love one another give 
Ihem money to buy clothes with.” So he gave my father 
$300, so my father spent that on clothes and bought me 
clothes and had—furnished a party in Baltimore and paid, 
and different expenses for the wedding. 

Q. And what did they have to buy Norman under the 
custom? What clothes is the groom— 
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Mr. Reilly (interposing). That is subject to my objection 
to ail customs of Chinese. I object. 

Mrs. Klioade. He brought out wliat they bought for the 
girl. 

The Court. 1 concluded you went into the customs your¬ 
self. 

Mr. lieillv. Well, 1 did after tliev went into it first. 

The Court. I will overrule your objection. 

# * * 

40 A. Well, then a few days later, as I told you, Mr. 

and Mrs. Wall acted nasty and said things to hurt liiv 
feelings. Then a few days later i noticed a change in my 
husband. lie acted verv cold towards me. So one evening 
I said, “Xorman, what’s the matter.' You have been acting 
so cold towards me.” 

lie said, “Mildred, I’ll tell you, my father and mother 
have killed my love for you.” 

T said, “Xorman,”— 

Mr. Reilly (interposing). If that was outside of the pres¬ 
ence of the defendants 1 move to strike it. 

The Court. What? 

Mr. Reilly. If that was outside Hie presence of the defen¬ 
dants I move to strike it. 

I>v Mrs. Rhoade: 

* 

Q. Where were Mr. and Mrs. Wall when this— A. (In¬ 
terposing) Mr. and Mrs. Wall were sitting in the living 
room, and Xorman, myself. 

(,). Where were you sitting? A. We were all sitting in 
the living room, the four of us. 

Q. Oh. Tell us what happened. A. So we were sitting 
in the living room, and so I said to Xormy, I said, “Xormy, 
vou are acting verv cold towards me. What are von—whv 
are you acting so cold towards me?” 

lie said, “Mildred. I’ll tell you, my father and mother 
have killed my love for you.” 

1 said, “You don't know what you are talking about.” 

And Mrs. Wall spoke up and said, “You are too Ameri¬ 
canized. You can't do the housework right.” 
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47 And then Mr. Wah spoke up and said, “Yes. You 
can’t ’dress me like an old-fasliioned Chinese girl 

should.” 

I said to Mr. and Mrs. Wah, 1 said, “Mr. and Mrs. Wah,” 
I said, “I have been trying, but I will trying harder.” I 
said, “Please give me a chance.” 

So Mr. and Mrs. Wah said, “Go ahead. Go out.” So 
they forced me out that night. And it was raining very 
hard, and so I took the bus and went back to Baltimore. I 
didn’t know where I was going, 1 was so heartbroken. 

When I got back to Baltimore mv father and mother re- 
fused to let me in because on account of the Chinese custom 
you are not supposed to be back for thirty days. So I ap¬ 
pealed to my mother and told her it was raining awful hard; 
so she said, “Well, just stay—I will let you stay one night, 
so the next day you have to go back to Washington.” 

So the next dav I went back. So the next dav mv father 
♦ •> 

and mother made me go back to Washington. So when I 
got back to Washington Mr. and Mrs. Wah refused to let 
me in again, and I pleaded with Mr. and Mrs. Wah, and 
they said, “Well, just for one day. Tomorrow you will go 
to Baltimore and tell your father and mother we don’t want 
you and you can’t live with Norman. 

1 said, “Mr. and Mrs. Wah,” T said, “please don’t do 
that.” It hurts me when I tell this. I said, “Mrs. Wah,” 
I said, “Mr. and Mrs. Wall, please don’t do this to us. Nor¬ 
man—he can get—he can get”—1 said, “Norman, you’re 
still young. You can get a job somewhere else. Don’t stay 
with your father and mother.” 

Tie said, “Mildred, I’m sorry.” 

(The witness wept.) 

48 (The deputy marshal brought water for the wit¬ 
ness.) 

Mrs. Rhoade. Drink that. Just drink that and stop for 
a moment. Drink that water, please. 

(A cup of water was handed to the witness.) 



17 


Mrs. Rhoade. Drink that, Mildred. 

(There was a brief pause.) 

By Mrs. Rhoade: 

Q. When you talked to your husband tell us what you 
said to him and what he said to you. A. I said, “Norman, 
please don’t let them do that to us.” I said, “You are still 
young-; you can get a job somewhere else.” 1 said, “I will 
scrub and work with you.” I said, “I’ll even live in one 
room.” 

He said, “Mildred, I’m sorry. I am used to this luxury, 
and I have a nice car and fine home, and my father will fire 
me and lie will disown me, so you must go. You have to 
leave. So if I don’t leave vou father will fire me and dis- 
own me, so vou have to leave.” 

So Mr.—so Mrs. Wah spoke up and said, just as I told 
you before, she said, “You are too Americanized. You 
can’t do the work right.” 

And Mr. Wah says, “You are too Americanized, and you 
can’t do—and you don’t address me like an old-fashioned 
Chinese girl, you don’t serve my breakfast right, and—and 
you can’t have any children.” 

I said, “Mr. and Mrs.—” I said, “That isn’t true.” I 
said, “I’ve got a doctor.” I said, “I will do anything you 
want me to do, but don’t do this to me. Don’t vou realize? 

You have daughters of your own. You shouldn’t do 
49 that.” I said, “You know once a Chinese girl is mar¬ 
ried she has to stay married. If she doesn’t nobody 
wants her.” I said, “Don’t ruin my life. I am still voung.” 

And Mr.—Mrs. Wah spoke up and said, “No, we don’t 
care about the doctor.” They said, “We don’t care. You 
have to go out. So you have to get away from here”; said, 
“We don’t want Norman to stay with you.” 

Q. What did you sav to vour husband? What did vou sav 
to him about living with you? A. Norman? 

Q. Yes. A. I told Norman if he goes with me I could 
struggle along with him. I wor.id even stay in one room 
with him. I’m willing to do anything he wants me to do. 
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Q. What did you say about whether or not—whom was 
he working for? A. He was working for his father. 

Q. And what did he say in connection with that ? 

Mr. Reilly. If it was in the presence of the defendants. 

A. He said he is used to a fine home, and he is used to 
luxury, he has a nice car, and he has a nice job, and works 
for his father, and he has nothing to worry, and he said, 
“If you don’t”—if I don’t go with him— 

Mr. Reilly (interposing). Well,— 

A. (Continuing) —and his father—if I don’t— 

Mr. Reilly (interposing). Just a minute, please; unless 
it was in the presence of the defendant. 

The Witness. Both the defendants there; the father and 
mother was there. 

####*#*##* 

96 So then he still insist that he don’t want her to 
come back. So, and I also explained to Mr. Wah that 
Mildred is very anxious to come back, and she is 

97 heartbroken, and all the roomers and all the Chinese 
in Baltimore City and even other cities are talking 

about her, and you ruin her reputation. After all, Mildred 
is young, and she cannot marry any more—especial, the 
Chinese girl. 

####*#*##* 

98 A. Well the reason is this: The Lee Association 
over there, they send me and Mr. Lee Vick, the 

president, tried to come over here to see the Lew Associa¬ 
tion’s president, and because the Chinese custom, anything 
happen and always the old people of the association get to¬ 
gether and settle the thing instead of to go to court; 
####*###** 

(Discussion of Prayers.) 

287 Mrs. Rhoade. Now, there is another prayer which 
is marked 11. 

The Court. Yes. 

Mrs. Rhoade. Yes. This one is the one that is marked 
11. It was “15” on this indicating). 
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Mr. Reilly. No, sir. I made a rather careful study of the 
law relative to that paragraph. 

The Court. Well, have you drawn anything to help me 
on that subject then, on the right of the father and mother 
to advise the son? 

Mr. Reilly. I put it there. 

Mrs. Rhoade. I don’t think that does. No. Those cases 
are very— 

Mr. Reilly (interposing). I made a rather extensive— 

Mrs. Rhoade (interposing). Not so extensive as mine. 

Mr. Reilly. I think you will find in 46 A. L. R. (n. s.), at j 
page 468, a rather complete annotation on it. 

Mrs. Rhoade. What was the number !! 

2SS Mr. Reilly. 46 A. L. R., page 46S. (Reporter’s 
note: 46 L. R. A. New Series). 

The Court. I haven’t that before me. 

i 

Mr. Reilly. I think, if I may, I should like to read it to 
vour Honor: 

* j 

“The existence of malice must be affirmatively proved, j 
for a parent who advises his son or daughter to leave the 
marital home is presumed to have done so out of parental 
affection and solicitude for the welfare of the child, and he j 
cannot be held liable unless the plaintiff, who has the bur- ! 
den of proof, establishes that his advice or conduct is actu- j 
a ted by malicious motives.” 

Now, if they can prove that what he did was actuated by j 
malicious motives, if he did it—1 am not conceding for a j 
fraction of a second that he did it, but if he did they must 
also prove that it came from malicious motives. 

* j 

The Court. What do you mean by malicious motives? 

Mr. Reilly. Then 1 suppose we would have to come back i 
to the definition— 

The Court (interposing). What? 

Mr. Reilly. Then 1 suppose we would have to come back : 
to the definition of malice. 

The Court. Well, what is the definition of malice? Of j 
course, it includes ill will, but when you are talking about | 
malice in law it includes any wrongful act. 
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Mr. Reilly. That is right. 

The Court. Even though it conies without ill will. Of 
course, as I understand the law, these parents had a 

289 right to advise their son. If their son told them that 
he had no love for the plaintiff, I suppose they had 

the right to advise him, if they acted in good faith, to leave 
her; but if their action was because she didn’t pay them— 
the reason of their advice—I have not got any evidence in 
this case that they did advise him. 

Mr. Reilly. That is right. 

The Court. The evidence is that they threw her out. 

Mr. Reilly. That is right. 

The Court. And, well, he did say—the evidence is, if the 
jury believe it, that they took the action into their own 
hands and ejected her. 

Mr. Reilly. Well now let me sec. 

The Court. But coming back to what the rule seems to me 

to be: If thev advised him or if thev ordered him to leave 
* •> 

her, if they undertook to exercise the parental authority 
which in China may exist, even in the case of a married son, 
why, then I think they are liable. If they were actuated by 
motives that they thought she didn’t pay them proper re¬ 
spect or wasn’t doing her share of the work, then I doubt— 
Mr. Reilly (interposing). I don’t think that we could 
ever say that it is the law that before a parent can advise 
his child in marital situations he must make a proper inves¬ 
tigation. 

Mrs. Rhoade. Well, that is the cases, and that is the law. 
Mr. Reilly. I doubt very seriously if that is the law— 
Mrs. Rhoade (interposing). Oh, yes. 

Mr. Reilly (continuing). —because I think it would be 
contrary to public policy, in the first place— 

Mrs. Rhoade (interposing). You can’t— 

290 Mr. Reilly (continuing). —because if my daughter 
comes— 

The Court (interposing). It might be where the boy tells 
them something that thev don’t know anvthing about, but 
here I take it that whatever they did was based either upon 
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what the boy told them or what they observed for them¬ 
selves. 

Mr. Reilly. May I read to you the Massachusetts case on 
that? I think we all— 

The Court (interposing). What is the case? 

Mr. Reilly. M-u-l-t-e-r v. K-n-i-b-b-s, 193 Mass. 556; 9 
L. R. A. (New Series) 323. 

Mrs. Rhoade. Would you repeat that? I want to get it. 

Mr. Reilly. 193 Mass. 556: 

“The rights and the corresponding duties of a parent are 
much greater than those of a stranger, and much stronger 
evidence is required to maintain an action against him. It 
is proper for him to give to his daughter”—and so, con¬ 
versely, his son—“such advice and to bring such motives of 
persuasion or inducement to bear upon her as he fairly and 
honestly considers to be called for by her best interests; and 
he is not liable to her husband in damages for her desertion 
reulting therefrom, unless he has been actuated by malice 
or ill-will towards the plaintiff, and not by a proper parental 
regard for the welfare and happiness of his child. In such 
an action, the material question is the intent with which 
the parent acted, rather than the wisdom, or even the jus¬ 
tice, of the course which he took. These questions have 
arisen in other jurisdictions; and, so far as we have 
291 been able to discover, they have been answered in 
the same way.” 

Then they cite authorities from Maine, Ohio, Michigan, 
Tennessee, North Carolina, Illinois, and Indiana. 

“He may in good faith and for her own welfare advise 
his daughter to abandon her husband, if he fairly and hon¬ 
estly believes that the continuance of the marriage relation 
will tend to injure her health or to destroy her peace of 
mind, and may persuade her by proper and reasonable ar¬ 
guments to do so, without being liable to her husband, even 
though it may turn out that he acted upon mistaken pre¬ 
mises or false information, and that the results of his inter¬ 
vention have been unfortunate.” 
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Now, that is what I think sound public policy would dic¬ 
tate. 

The Court. Well, “fairly and honestly believes” might 
require, as the basis, that he had made some investigation 
or study of it; but the rest of that opinion would not bear 
that out. A great part of what you see there is also quoted 
in 30 C. J. at page 1130. I don’t believe, Mrs. Rhoade, that 
that is a matter of negligence. 

Mrs. Rhoade. Your Honor, 1 think it is, if we analyze 
this for a moment: “Malice, in a legal sense, is not such as 
must proceed from spite, hatred or ill-will or a malignant 
and revengeful disposition, but it is sufficient for the plain¬ 
tiff to prove, to the satisfaction of the jury, that the action 
of the defendants or either of them was taken without 
proper invesigation of the facts, or that the advice was given 
or other action taken from recklessness or purely 
292 selfish motives.” Now, we have an entirelv different 
situation there. We have these parents that did 
everything to break up this marriage, assuming he did 
what— 

The Court (interposing). Wait a minute now. It is law 
you are reading now? 

Mrs. Rhoade. “The law presumes malice from such con¬ 
duct—” 

Mr. Reilly (interposing). That is your prayer, isn’t it? 

Mrs. Rhoade. Yes. “The law presumes malice from 
such conduct in an action such as this for alienation of af¬ 
fections; provided there is coupled with such conduct the 
wrongful intent thereby to destroy the respect, love, confi¬ 
dence, or esteem of the husband toward the wife. Reason¬ 
able”— 

The Court (interposing). Wait. Let us get the definition 
of malice. Include “spite, hatred or ill-will, or a malignant 
or revengeful disposition.” Or. I think that includes the 
hatred, ill-will, or revenge. I can’t say that a failure to 
make an adequate investigation—I don’t see why the father 
had the right to advise his child that upon the story that 
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the child tells, without investigation to see which one is 
correct. If the daughter comes to the father and tells a 
story of what has happened and by investigation that the 
father talks it over with his son-in-law— 

Mrs. Rhoade (interposing). No. 

The Court (continuing). —or with the other witnesses. 

Mrs. Rhoade. For example, when he said to her, “You 
can’t have any children,” it is just and reasonable to have 
a doctor examine her to see if she could have children. You 
can’t recklessly do something that affects the whole life of 
a human being without going into the matter to have 
293 some basis for your statement; and there you have 
a definite recklessness or the failure to make any sort 
of investigation; disregard. 

The Court. The father has a right to talk with his son 
and daughter about the most serious matters of life and give 
them the benefit of his opinion. Now, if he gives erroneous 
advice, or if he gives it without knowing all the facts, it is 
going pretty far to say that then he is liable to the daughter 
if the son leaves her. The daughter has a right, if she is 
wrongfully deserted, to be supported by the son, by another 
procedure. You are saying here a malicious action, and mal¬ 
ice usuallv does mean that. 

Mrs. Rhoade. Well, that is the language— 

The Court (interposing). Now, to say that he acted with¬ 
out a proper investigation I don’t think is correct. If the 
action was taken recklessly or with purely selfish motives, 
I don’t suppose you would object to that, Mr. Reilly. 

Mrs. Rhoade. Well, we can ask— 

Mr. Reilly (interposing). I don’t think even recklessness 
would infer malice in a matter such as this— 

Mrs. Rhoade (interposing). I suppose— 

Mr. Reilly (continuing). —because let us assume reck¬ 
lessness may— 

The Court (interposing). It isn’t fair and honest if he 
is reckless about it. What he fairly and honestly believes 
is the only authority that should be given. 
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Mr. Reilly. All right, sir. Well, the “Parents may give” 
—but where a parent is shown to have acted without—or 
with— 

The Court. Malice, in a legal sense, may proceed from 
spite, hatred, ill-will, or revenge. 

294 Mr. Reilly. All right, sir. 

Mrs. Rhoade. But the case says “is not such as 
must proceed.” 

The Court. I said it may proceed. 

Mr. Reilly. If we do it that way, you could say— 

The Court. Wait. Just let me— 

Mr. Reilly. I am sorry. 

The Court. I have an authority in mind. Malice, in a 
legal sense, may proceed from spite, hatred, or ill-will, or 
it—well, I will use my own language: is not such as must 
proceed only from spite, and so forth, where it is sufficient 
for the plaintiff to prove, to the satisfaction of the jury, that 
the advice was given or other action taken from recklessness 
or purely selfish motives. 

Mr. Reilly. Very well, sir. So that we are 0. K. I un¬ 
derstand you are taking out “without proper investiga¬ 
tion”— 

The Court. Yes. 

Mr. Reilly—in both paragraphs. The law presumes mal¬ 
ice? 

The Court. The law presumes malice from such conduct 
and such action. 

Mr. Reilly. No, I don’t think it goes that far. 

Mrs. Rhoade. Yes. 

Mr. Reilly. It may be, but it isn’t presumed. 

The Court. I think that is enough for us right there. 

Mr. Reilly. All right, sir. 

The Court. Now, I think in connection with that I should 
give the substance of this— 

Mr. Reilly (interposing). To give the substance? 

The Court (continuing) —malice charge, if you 

295 give me that. If you give me that on there, I will try 
to work that out as part of my statement. 
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Mr. Reilly. You mean the language in the Massachu¬ 
setts Court? 

The Court. Yes. 

Mr. Reilly. Suppose I give you my whole note on it. 
Will that be all right, sir? It is rather— 

The Court (interposing). Just separate those pages. 

Mr. Reilly. Yes. 

The Court. Now, Mrs. Rlioade, the second paragraph I 
have this way: 

“Malice, in a legal sense, is not such as must proceed only 
from”—I have inserted “only”—“only from spite, hatred, 
or ill-will or revenge, but it is sufficient for the plaintiff to 
prove that the advice was given or other action taken from 
recklessness or purely selfish motives.” 

Mrs. Rhoade. Does your Honor mind if I glance over 
the prayers I have and make my corrections, go over them 
during the evening, so I will be sure—I can leave them here. 
In that way I will be sure I have written on them exactly 
what your Honor has, and I can bring them. 

The Court. Well, I prefer to do it now, and you make take 
that one. 

Mrs. Rhoade. All right, because there were one or two 
others that had some corrections, and I want to make sure 
I have them. I can wait until your Honor discusses— 

The Court (interposing). No. Fix that one up now. 

Mrs. Rhoade. All right. 

######*### 

(Argument of Counsel.) 

305 Mrs. Rhoade. If your Honor pleases, and ladies 
and gentlemen of the jury, the issue in this case is 
very simple: Did Mr. and Mrs. Wah, the defendants, 

306 alienate the affections of their son Lew Norman from 
his wife Mildred? Now, as we analyze that we judge 

from the evidence that has been produced here from the 
witness chair. 

Ordinarily you say for alienation there is usually one de¬ 
fense. Yes, we admit the parents have a right to advise 
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their children as long as there is iustification for the advice. 
In other words, if a girl is lazy, if she is a spendthrift, if she 
doesn’t apply herself, a parent has a right to say to his 
child, to his married son, I think the wife is a spendthrift; 
I think she’s lazy; I think she’s this or that. There may be 
some justification, where there is justification, but here you 
have a situation where people are young and have just been 
married. There is nothing, because they don’t say she is 
lazy or a spendthrift or no good or anything of the kind. 
They simply come into Court and say she walked out. So 
their defense isn’t that there was justification, but their 
defense is simply “We didn’t tell her to go; she just went.” 
That is the one issue before vou, and it is for vou to believe 
from all the evidence vou have heard whether or not that 
is true. 

As I said before, it is generally recognized that a parent 
has the right to make suggestions or advice if there is any 
justification for it, but they have no right to maliciously 
interfere with the lives of young married people or to de¬ 
stroy that marriage or to separate them, because the law 
considers a marriage as a sacred thing, and no parent has 
the right, without justification, without reason, to destroy 
the lives of young persons. 

Now, the question is what is malicious ? Or what is malice? 

There is nothing mysterious about the term “mal- 
307 ice” in law. You don’t have to have an X-ray to see 
it. We can simply infer from their conduct, as to 
wliat thev did, whether or not thev acted maliciouslv. 

Now, in that connection I should like to analyze a prayer 
that *he Court has granted as to the law on the question of 
malice. This is an instruction that the Court instructs the 
jury: 

“Parents may give advice in good faith on reasonable 
grounds to a married son concerning the son’s relations with 
his wife, but where a parent is shown to have acted without 
proper investigation, or from recklessness,”— 

Mr. Reilly (interposing). That is not the prayer your 
Honor granted. 



27 


Mrs. Rhoade. That is the eleventh one. 

Mr. Reilly. That is not the prayer your Honor granted, 
and you changed it entirely. 

The Court. Which one is it? 

(Mrs. Rhoade approached the bench.) 

Mr. Reilly. The one your Honor wrote up yourself that 
we accepted. 

Mrs. Rhoade. Now, the Court said vou granted the elev- 
enth prayer with certain changes. 

The Court. I granted the prayer. 

Mr. Reilly. All right. 

(Mrs. Rhoade left the bench and continued her argument 
to the jury as follows:) 

Mrs. Rhoade. We have to read that over. “Par- 
308 ents may give advice in good faith”—now this is the 
Court’s instruction as to what the law is in relation to 
malice, whether they acted with malice, because a parent 
hasn’t the right, without justification, to break up a mar¬ 
riage : 

“Parents may give advice in good faith on reasonable 
grounds to a married son concerning the son’s relation with 
his wife, but where a parent is shown to have acted without 
proper investigation, or from recklessness, or purely selfish 
motives, an inference of malice may arise.” 

In other words, if they were reckless in what they did, if 
they didn’t bother about any investigation as to the state¬ 
ments they made, or acted from purely selfish motives, then 
the law implies that is malice; and, as I said a moment ago, 
we can’t take the word “malice” and have an X-ray on 
what it means. We can infer it from their conduct if they 
did certain things. 

Let us analyze what the facts were. You have here Mr. 
and Mrs. Wah, who went and saw the girl. Norman says 
they saw her. Another young man was interested in her, 
and he liked her. He didn’t say he liked her. We have a 
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right to infer from the way he acted. What did he do? He 
brought his parents from Washington to Baltimore to see 
Mildred’s mother and father. That was the second time he 
had seen her. The first time he saw her this young man in¬ 
troduced him. He said this young man—call him Mildred’s 
fiance, and I said, “They were not engaged or any¬ 
thing?’’ 

309 And he said, “No.” 

So he saw that this young chap liked her, and he 
was afraid this other young chap would get her, and he went 
to court her himself, and he brought his parents the second 
time, and they saw and approved of her. They not only 
approved of her, but they did everything they could to see 
that this marriage was consummated. They bought a jade 
ring; they sent for the diamond ring. They saw the girl, 
and they approved of her. They knew her. They had ample 
opportunity, eight months. 

Norman said, “Let us get married.” 

And Mildred said on the stand, some people get married, 
take longer than others. She said, “Oh, no. I would rather 
go with you a number of months to make sure we love each 
other. This is a serious thing.” 

And they went together for eight months, and during all 
that time if they didn’t like her manners or thought she was 
too Americanized or didn’t do the work properly, they had 
ample opportunity to investigate. They did nothing. They 
knew the girl was coming from the home of these people, 
and they did nothing to make sure that she didn’t measure 
up to what they wanted. They had eight long months. 

If a boy ran off with a girl without the parents’ knowledge 
and they had no opportunity to investigate or see whether 
she is the type of girl they wanted to take into their home, 
there might be some justification; but these people had an 
added responsibility. They assumed a serious duty there. 
They not only went and helped select this girl after Norman 
said he liked her, but they went and helped in such a way 
as to bring this marriage about, and for that reason 

310 there is a greater responsibility. They can’t reck- 
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lessly, without even proper investigation or from purely 
selfish motives, destroy a marriage where they themselves 
had a part in that marriage. 

Let us look further and see: 

“Malice, in a legal sense, is not such as must proceed only 
from spite, hatred or ill-will,”— 

In other words, the burden of proof is not upon the plain¬ 
tiff to show that malice came from hatred or ill-wull or spite. 
That is not our responsibility. We don’t have to prove 
that; but, as I read further up in that paragraph, an infer¬ 
ence of malice may arise where through selfishness or reck¬ 
lessness or purely selfish motives they bring about a break¬ 
up between the husband and wife. And reading further: 

“but it is sufficient for the plaintiff to prove that the advice 
was given or other action taken from recklessness or purely 
selfish motives.” 

And that is exactly what we have here in this case. 

Now, as we analyze further the evidence, on the one hand 
they say they didn’t do anything to break up this marriage. 
That is their denial. They didn’t say a word in any sense 
that is detrimental to the girl. They can’t. They know 
the girl is of fine moral character, a girl that is industrious, 
a girl that has gone to school, a girl that has a nice reputa¬ 
tion; so they can’t say anything about her. What do they 
say’ And we don’t judge a case only from the defendants’ 
testimony. We judge it from the mouths of the disinter¬ 
ested witnesses who have no purpose one way or other in 
the case. 

311 Do you recall the first afternoon of the trial there 
was Frank Lee, that young Chinaman who is married 
and living in Baltimore—spoke English very well—who was 
vice-president of the Lee organization? He said that after 
the girl was sent home and the girl had been examined by 
the doctor and the doctor said that she was perfectly normal 
and that there was no justification for their breaking up this 
marriage, he and the president went back to Washington to 
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see Mr. and Mrs. Wall. They had never met Mr. and Mrs. 
Wah until there in the home; and the defendants do not deny 
that the president and the vice-president came there. They 
admit that they came there that July, 1937, and you recall 
what Mr. Lee’s testimonv was. He said to Mr. and Mrs. 
Wah, ‘‘Don’t break up the marriage of these young people.” 
Mr. and Mrs. Wah said she was Americanized, she didn’t 
know the customs, didn’t do the housework and so forth; and 
he said, “Well, after all, you know, a Chinese girl, what 
damage there is done. It isn’t that she couldn’t get a di¬ 
vorce. You have ruined her reputation. You have talked 
about her. People in Baltimore are talking about her. After 
all, they have only been married a short time. Keep her. 
If she doesn’t do the things the way you like, show her, but 
don’t go ahead and destroy her life. See how unhappy you 
have made her. See how you have broken her heart. After 
all, how unfair a thing like this.” 

And they said, “Well, she can’t have children.” 

And he said, “Well, you don’t expect her to have her 
children in a few weeks. Send her to a doctor. If vou don’t 
believe what the Baltimore doctor says, take her to a doc¬ 
tor in Washington.” 

And they said, “Oh, no. We don’t care what the 
312 doctor in Washington says. We have made up our 
minds we are not going to have her any longer.” 

And then what did Mr. Lee do? He walked over to Nor¬ 
man, and he says, “Norman, you love Mildred, don’t you?” 

He said, “Yes.” 

“Don’t you love her now?” 

And what did Norman say? “No. My parents killed my 
love.” Right there in July. 

Does that show that Mildred left voluntarilv, or does it 
show that the parents, because of their position and because 
of the fact that they controlled the purse strings and be¬ 
cause of the fact that they could dictate to this young man, 
who may not be as strong of character as he could have 
been, said, “Well, you either let Mildred go back to Balti¬ 
more or vou will get out”? 
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And you recall what Mildred’s testimony was. That eve¬ 
ning when she saw that the parents, the mother-in-law and 
father-in-law, were breaking up this marriage she turned 
to Norman and said, “Norman, you are young. You can 
get a job. You don’t have to work for your father. I am 
ready to live with you in one room. I am ready to struggle 
with you, and I love you. You love me. Don’t let them do 
this to us.” 

And what did he say? He said, “Mildred, I am used to 
this luxury. I am used to a car. My father will disin¬ 
herit”— 

Mr. Reilly (interposing). There is no testimony of that. 

Mrs. Rhoade. Oh, yes. There is testimony. The jury 
heard the evidence. There was direct testimony. 

And then what did she do? She saw her husband, be¬ 
cause the parents controlled the purse strings, because they 
could dominate the situation—without any justification she 

was forced to leave. And then vou have also the 

•> 

313 evidence of another disinterested witness: vou saw 

7 t> 

him on the witness stand: Mr. Yick, the president 
of the Lee organization, a mature man. Do you think he 
would come into court and tell you an untruth? And there 
is no denial that those people were there and that this con¬ 
versation took place. After all, what did they go to Wash¬ 
ington for, if not to effect a reconciliation? They weren’t 
related to the girl. They were simply strangers, in an or¬ 
ganization that felt that it wouldn’t be right, if they could 
do anything to keep the case from going into court and to 
bring about a happy solution, to bring these two young 
people together that did care for each other—it was their 
responsibility, they felt, to do everything they could to bring 
that about. 

And what did Mr. Lee tell you? That he came there, and 
he talked to the mother, and he talked to the father, but 
Norman spoke up and said, “My mother won’t let me go 
back with her, and they destroyed the love.” And the same 
situation there that Sunday afternoon in July, 1937. 
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So it isn’t what Mr. and Mrs. Wah say now, “We don’t 
know anything about it,” but they knew enough about it 
to have these people come, and then again they knew enough 
about it to go back to Baltimore themselves. Whv did thev 
go back to Baltimore after they forced Mildred to leave? 
What was the purpose of going to Baltimore, when they 
said to Mr. and Mrs. Lee, “We don’t want your daughter. 
You will have to take her back”? Mildred was still in 
Washington then. There is no denial that she was. Nor¬ 
man was there with them in the machine. 

And from that whole picture, and as we analyze this 
prayer, we see what the Court’s instructions are as to what 
the law is: that where thev acted recklesslv, without 
314 any but purely selfish motives, an inference of malice 
may arise. 

Also, in alienation cases the burden is upon the plaintiff 
to prove by a preponderance of evidence. We have proven, 
I am certain, to your satisfaction, by a preponderance of 
evidence, that the defendants alienated the affections of 
her husband. It isn’t so much how many witnesses; it is 
the weight of the evidence, that you, as jurors, have a right 
to judge from the demeanor, from the testimony of the 
witnesses, whether or not they are telling the truth. You 
have a right to judge. 

Now, as you analyze that evidence what do you have? 
You have a statement—let us take some of the witnesses 
of the defendant, and you will see: Mrs. Baggett, the lady 
that lived there. She didn’t know anything about it. You 
wouldn’t expect Mildred to come to her, a perfect stranger, 
and tell her that she was having this difficulty with her 
in-laws. Of course not. So, in so far as her evidence is 
concerned, there is no use even discussing it. 

The other people, Mr. and Mrs. Callis. And that is 
that gentleman that worked in the Engraving Bureau, the 
Government. He didn’t know anything except that he 
knew they spoke English in the house. Well, of course, 
some of the children went to school, and there was English 
spoken in the home; but, as I said before, even in the home 
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of the average immigrant there is always a hangover from 
the old country from which they come. The parents, the 
immigrant parents, feel stronger, closer to the country they 
came from. The children, on the other hand, do not. There 
is always a clash of cultures. That is true of every immi¬ 
grant family. It is doubly true of the Chinese, who 
315 live more sheltered and more secluded and more to 
themselves, much more so than the average person 
of Germany, England, France, or any of the others; and 
there isn’t that same reaction to the general community; 
and for that reason it is natural, as far as Mr. and Mrs. 
Wah were concerned, to have a much closer feeling to the 
Chinese customs and the ways. They tell you no, that they 
don’t, but after all we have to judge the case as to what 
really happened from the mouths of the witnesses and the 
disinterested witnesses who point out these facts to you. 
And so, therefore, you see rather clearly that they felt they 
could dictate to this daughter-in-law because, after all, the 
son was working for them, they were in control of the situa¬ 
tion, and they could make any demands. 

Were they reasonable? Why didn’t they give these young 
people a chance? Why didn’t they wait at least a year, 
and then if she couldn’t have children, if she didn’t learn 
the housework, or if she didn’t act with the proper Chinese 
respect, then there would be some justification then to ad¬ 
vise; but surely here they actually made no effort but de¬ 
stroyed this relationship there. 

Now, as I said before, as far as Mr. and Mrs. Callis are 
concerned, the man who works in the Engraving, he knew 
nothing at all. I thought he was wrong about questioning 
him. 

As far as Norman was concerned, you saw him on the 
witness stand. Can you give any credence to that kind of 
evidence? In one breath he says he didn’t love the girl; 
still he went with her for eight months. He loved her 
enough to want her behind his friend, this young Chinese, 
the man who was interested in her, introduced him to her. 
He loved her enough to bring her two rings, a jade engage- 
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ment ring, and he loved her enough to marry her. 

316 A thing that is rather significant, and the thing 
that stands out, is that from his own testimony he 

said—I said, “Did vou take Mildred to see her mother?” 

7 V 

And he said, “Yes.” 

And I said, “Why?” 

And he said, “Well, she looked lonesome.” 

Lonesome. A man who isn’t in love with his wife, and a 
week later after they were married he drove her in the car 
to see her parents because she was lonesome, because he 
did have a feeling for her. And after all, isn’t it because 
his real love and affection were completely destroyed by 
the elforts of his parents that he now says that some time 
before he decided not to marry her? After all, no one 
compelled him to. If he didn’t love her he wouldn’t have 
married her. 

You heard his further testimony. He said that he was 
afraid; he had seen a gun, belonged to her, or something 
of that sort. I said, “W 7 ell, you had seen that—you had 
gone with the girl for months. You are not afraid now?” 

He said, “Xo, no.” I said, “Were you afraid a year ago 
when you were in my office?” He said he was. WTiat cred¬ 
ence can you give to evidence of that sort? 

And if you analyze the evidence of Mr. AVah and compare 
the testimony of the defendant with that of the disinterested 
witnesses of the plaintiff who came there in an effort to 
bring about a reconciliation, you see clearly that there was 
no justification for what these parents did. 

I should also like—do you have that letter? 

Mr. Reilly. Yes (handing a letter to Mrs. Rhoade). 

Mrs. Rhoade. I should also like to comment on 

317 this letter. You may feel there is no significance 
to it. It is like the saying, “The mountain labored 

and labored and then produced a mouse,” and that is the 
only significance you can give this. Let us analyze it: 

“Dear Nom, kindly tell your mother I will be home some 
time next 'week.” 
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“Kindly tell your mother.” After all, if they had not 
thrown her out and she wasn’t heartbroken as a result ofj 
that and she wasn’t shocked—she couldn’t believe that hu¬ 
man beings could act that wav. She couldn’t believe that 
anyone could be so reckless and ruthless and heartless, j 
This girl was heartbroken, and two days after they had | 
been in Baltimore and she chased her out, she thought the j 
thing over, and she felt that maybe she could make another j 
effort. After all, she wasn’t in a condition then to go to j 
the doctor because she was unwell, and she felt in the next j 
number of days when she could go, and if the doctor said j 
she was all right, she would come back. And what does j 
she say? 

“Tell your mother.” 

* | 

And she felt that if Norman told his mother maybe there; 

would be more sympathy in the mother’s heart. After all, j 
she was a woman, and maybe the mother could prevail upon 
the father to let her come back, let her in. So she writes, 

“Kindly tell your mother I will be home some time next! 
* * ^ 

week. I want to straight out some pay coming to me. 11 
have to sign some kind of paper before I can get it. I 
31S I have to get it myself. Nobody else can get it.” 

She had to sign this paper through a place that! 
owed her money where she had worked, so she could go j 
to the doctor. Norman didn’t give her any money to go; 
to the doctor; and she couldn’t write anything in the letter! 
about the way they had acted, because that would only; 
enrage the parents more. What did she do? She pled with j 
the mother then to take her back. Pleading with her. That j 
in itself clearly shows and corroborates the evidence of the; 
plaintiff. 

And then after the doctor examined her around the first; 
of July—this was in the month of June—saw her a day orj 
two before the first of July, when he found out that she j 
was all right, then she thought the thing over. She had been 
so bewildered, so shocked by this humiliation, the fact that 
all these Chinese people were talking about her, the fact 
that her home life had been destroyed. She thought Well, j 
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I can’t cope with those people. They were so adamant. 
They were so ruthless. Maybe if I send the officials of the 
Lee organization, maybe if those people come and plead 
with them they may have some influence. And then instead 
of going back herself, they way she said she would in this 
letter, she sent the president and the vice-president, and 
then you heard what happened, how they refused, when they 
suggested a Washington doctor, “Absolutely not.” They 
didn’t care anything about it. They had just made up their 
minds that they weren’t going to have her; and they 
thought, simply because they were people of means, that 
thev could be the ones to control and dominate. It didn’t 
make any difference that they destroyed her life in the 
manner they did. 

I think my time to talk is up. Mr. Keillv will address you. 

####*##### 


341 Charge to the. Jury 

The Court (Adkins, J.): Ladies and gentlemen, it now 
becomes your duty to examine this evidence and decide 
what you think the facts are, apply the legal principles 
which I am about to state to those facts, and then decide 
what your verdict should be. Of course, you know that 
your exclusive function is to pass on the facts; and of 
course you should be governed in this case by the facts and 
the law alone and should not be influenced in any way by 
any question of sympathy for or prejudice against either 
of the parties. You are acquainted with the general rules 
which are applicable to all cases. 

The plaintiff here alleges that the defendants persuaded 
her husband to leave her and that they alienated his affec¬ 
tion from her. That is an affirmative allegation, and there¬ 
fore the burden is upon her to establish it by the fair pre¬ 
ponderance of the evidence. The jury are instructed that 
the burden of proof is upon the plaintiff to establish the 
liability of the defendants by a fair preponderance of the 
evidence. 
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The preponderance of the evidence does not depend upon 
the number of witnesses and does not mean the greater 
number of witnesses, though you are entitled to take the 
number of witnesses into consideration in determining 
whether you think the burden of proof has been established 
or not. It does depend upon the weight of the evidence, 
means the greater weight of the evidence in the 
342 judgment of the jury. You are familiar, of course, 
with the fact that the credibility of the witnesses is 
a matter exclusively with you. In this case your 
verdict is going to depend upon the weight which you give 
to the testimonv of the several witnesses. 

In determining upon which side the preponderance of 
evidence is, the jury may take into consideration the op¬ 
portunity of the several witnesses for seeing or ascertain¬ 
ing from their own personal knowledge the things about 
which they testify, their apparent intelligence or want of 
intelligence, their apparent capacity to observe accurately 
the things about which they have testified, their conduct 
and demeanor while testifying, their apparent candor or 
frankness or lack thereof, their interest or lack of interest, 
if any, in the result of the case, the relation or connection, 
if any, between the witnesses and the parties, the apparent 
fairness and consistency of their testimony, the probability 
or improbability of the truth of their several statements, 
in view of the evidence, the facts and circumstances proven 
on the trial. 

You are the exclusive judges of the weight of the evi¬ 
dence and the credit to be given to the witnesses who have 
testified in the case. You are instructed as a matter of law 
that if you find that any wtiness has testified falsely wil- 

fullv as to anv material matter about which that witness 
•» * 

could not reasonably be mistaken, then you may disregard 
his or her testimony. 

Now, that is slightly different from the statement which 
■was made to you in the course of the argument, that if you 
find that any witness did testify falsely you can disregard 
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all of his testimony. In order to apply this rule you 

343 must find that the false testimony was wilful, that 
it was in a material matter, and that it was in a 

matter about which the witness could not reasonably be 
mistaken, and then it is only permissive; it is not compul¬ 
sive. If you think a person committed perjury, you may 
disregard all the testimony of that witness without taking 
time to sift the true statements, if there are any, but you are 
not obliged to do that. You are here to try to get the 
truth, and if you want to take time to do it, even though you 
believe that a witness comes within this rule, vou mav still 
sift out the true from the false and believe what you think 
is proven. That is a matter entirely for you. 

Now, the charge in this case, as I have already explained 
to you, is that the plaintiff says that these defendants, the 
father and mother of her husband, wrongfully and ma¬ 
liciously persuaded the defendant to leave her or threw 
her out of the place, and that that was done and alienated 
his affections, and that that was done not in the honest ex¬ 
ercise of a desire to give their son the best judgment of 
which they were capable upon any problem he presented to 
them but was done maliciously: that is, either from actual 
guilt or spite or revenge, or that it was done recklessly or 
from some selfish motive on their part. 

Now, you have two questions. There is a separation, of 
course. Everybody admits that. The first question is 
whether that separation was the act of the plaintiff herself 
or the act of her husband or whether it was caused by the 
defendants or either of them. 

Then if you find that the parents are responsible for the 
separation, that they caused it, then the next ques- 

344 tion is, Were they acting maliciously, as I shall define 
that term to you a little further. 

The first question is, Who caused this separation? and 
there you have a very flat contradiction between the parties. 
The defendant says that the plaintiff didn’t like this home 
into which she was suddenly brought, that she was home- 
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sick, and that she left of her own accord. Now, of course, j 
if that is so then your verdict must be for the defendants. 

The plaintiff on her part says that she did like it and 
that she was trying to do the best she could, and that her 
parents threw her—the defendants forcibly ordered her to 
leave, and that they did that because thev thought she was 
too Americanized and that she did not have the proper j 
respect for her father-in-law or the parents-in-law, and I 
that thev refused to let her come back. Now, if you find ! 
that that is what happened then your verdict should be | 
for the plaintiff, and it will be for you to decide whether | 
it should be against one or both defendants. 

You are not bound by the testimony which is given by j 
either side, and you are not bound to assume that the con- ! 
tentions of either side are correct. You may find from the ! 
evidence, if you think the preponderance of the evidence ; 
requires, that the real fact is somewhere between their j 
contentions; and so it is necessary for me to give you in- j 
structions which might cover that intermediate state. 

If vou believe the one story or the other, whv, then mv j 
instructions to you would be simple. If you find that the j 
plaintiff left of her own accord, she is not entitled to a ver- j 
diet. If you find that the parents threw her out and re- | 
fused to let her come back because they thought she j 
345 was too Americanized or thought she was not suf- j 
ficientlv respectful to them, then they would not be j 
justified in so acting, and your verdict should be for the j 
plaintiff. 

But let me come down now to a definition of this wrong j 
of enticing a husband to leave his wife or alienating his I 
affections, or both. The real gist of the offense is in per- I 
suading him or compelling him to separate from the wife, j 
If the affections arc alienated, that aggravates the dam- j 
ages. 

The Court instructs the jury that a wife is entitled to the j 
society, companionship, comfort, protection, and aid of 
her husband. The law gives her a right of action against 

i 

j 

i 

j 

i 

i 

! 
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any person who willfully and maliciously entices, persuades, 
induces or influences her husband to separate or remain 
apart, or who alienates his affections from her. Therefore, 
if you shall believe from the evidence that the defendants 
willfully and maliciously acted in concert or cooperated 
together with the purpose and intent to cause the separa¬ 
tion or to alienate the affections of the plaintiff’s husband 
from her and to cause him to remain apart and his affec¬ 
tions to be alienated from her, and that they did thereby 
accomplish such purpose and intent, or if the defendants or 
either of them in the wrongful manner aforesaid accom¬ 
plished the said result acting individually and separately, 
then your verdict should be in favor of the plaintiff. That 
is, then it will be for vou to sav whether it is against both 
or either defendant. Now, I will come back to this prayer 
on the question of damages a little later. 

You will notice that the plaintiff must show not only that 
there was a separation and that there was malicious con¬ 
duct on the part of the defendants but that that was 
346 was the cause of the separation. 

That means the effective cause without which the 
separation would not have taken place. There may have 
been an unhappy situation between the parties. That would 
go to the reduction of damages. If you find for the plain¬ 
tiff you must find, even though there were other causes in¬ 
ducing the separation, that the effective and controlling 
cause was the malicious conduct of the defendant or defen¬ 
dants. If the conduct of the defendants or either of them 
was the controlling or effective cause which alienated the 
affections of the plaintiff’s husband from the plaintiff, the 
plaintiff can recover, although there may have been other 
causes contributing to the same result. It is not necessary 
that the conduct of the defendants or either of them shall 
have been the sole cause of the loss by plaintiff of her hus¬ 
band’s affections. If you find that an unhappy relation 
existed between the plaintiff and her husband not caused 
by the misconduct, if any of the defendants or either of 
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them, such facts may affect the damages, if any, you think 
should be awarded to the plaintiff; but such unhappy rela¬ 
tions, if any, are not a justification or palliation of the con¬ 
duct of the defendants or either of them, should you find 
that the defendants or either of them are guilty of the 
wrongful conduct as explained elsewhere in the instruc¬ 
tions. 

You are instructed as a matter of law that if from a pre¬ 
ponderance of the evidence you believe that the defendants 
did alienate the affection of their son for his wife, before 
you would be justified in returning a verdict for the plain¬ 
tiff you must find by a preponderance of the evidence that 
such alienation was actuated by malicious motives, 
347 and the existence of malice must be affirmatively 
proven. 

Now, that brings us then to an important question which 
arises in this case. There is a difference between the right 
of a parent to advise a married person in his domestic diffi¬ 
culties and the right of a stranger or a person who is not 
a relative. It is perfectly natural and proper for a son 
or daughter to consult the parents when domestic difficul¬ 
ties arise with the other spouse; and the parent has a right, 
provided he acts in good faith and honestly and fairly and 
actuated by a desire to bring about the best welfare of his 
child—then he has a right to give his advice; but if he is 
actuated by, if he is motivated by, spite or ill will or re¬ 
venge, that we call actual malice. 

But even though he doesn’t have actual malice, if he is 
acting recklessly or from selfish motives, because he wants 
to bring aboui some result which is advantageous to him, 
then that would also be malice in law. 

Parents may give advice in good faith on reasonable 
grounds to a married son concerning the son’s relations 
with his wife, but where a parent is shown to have acted 
from recklessness or purely selfish motives an inference of 
malice may arise. Malice, in a legal sense, is not such as 
must proceed only from spite, hatred, or ill will or revenge, 
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but it is sufficient for the plaintiff to prove that the advice 
was given or other action taken from recklessness or purely 
selfish motives. 

And I will say to counsel that in the third line there I 
have scratched out three words which I thought were elim¬ 
inated. 

Mrs. Rhoade. Yes, sir. 

The Court. The rights and corresponding duties 
348 of a parent are greater than those of a stranger, 
and much stronger evidence is required to maintain 
an action against tlie parent for enticing away the son and 
for alienating the affections of the son from the wife. 

It is proper for the father to give his son such advice and 
to bring such motives of persuasion and inducement to bear 
upon the son as the father fairly and honestly believes to 
be called for by the son’s best interests; and he is not liable 
to the son’s wife in damages for the latter’s desertion re¬ 
sulting from such advice, unless the father has been actu¬ 
ated by malice or ill will towards the plaintiff and not by 
proper parental regard for the happiness and welfare of 
his child. In such an action the material question for the 
jury is the intent with which the parent acted rather than 
the wisdom or even the justice of the course which the par¬ 
ent took. 

The parent may in good faith act for the son’s welfare 
and give his son such advice as he fairly and honestly be¬ 
lieves is for the best interests of his son; and if he is so 
acting the father is not liable to the daughter-in-law, even 
though it may turn out that the father acted upon mistaken 
premises or false information or that the results of his 
intervention have been unfortunate. 

The burden is upon the plaintiff to show that the defen¬ 
dant has been prompted by malice in what he has said and 
done, and to overcome the presumption that the father 
acted under the influence of natural affection and for what 
he believed to be the best interests of the son. But if the 
fair preponderance of the evidence shows that the parent 
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has actively interfered to cause his son to abandon 

349 the latters’s wife and has deprived the wife of the 
husband’s affections and the comfort and advan¬ 
tages to be derived from his association and the parent has 
done this from malice, as 1 have explained, towards the 
plaintiff and not for the purpose of furthering the best in¬ 
terests of the child, then the verdict should be for the 
plaintiff. 

Now, it isn’t necessary, for plaintiff to succeed, to prove 
that the defendant has directly in words advised the sep¬ 
aration or has—that is, the proof may be indirect if the 
effect of what the father or mother has said or done has 
been the same and has accomplished the result. It is not 
necessary that the plaintiff should prove by her evidence 
that the defendants or either of them directly requested 
plaintiff’s husband to leave or remain apart from her; but 
if the jury should believe from the evidence in the case that 
the defendants or either of them was intentionally guiltv of 
such conduct as was calculated to prejudice plaintiff’s hus¬ 
band against her and to alienate him from her and to in¬ 
duce him to leave her and to remain apart, and that 
such effect was intended to be produced by the defendants 
or either of them and was actually produced by the con¬ 
duct of the defendants or either of them and that such con¬ 
duct of the defendants was malicious as I have just ex¬ 
plained that term to you, then the verdict should be for the 
plaintiff. 

Now, if your verdict is for the defendants against the 
plaintiff, that is the end of the matter. 

If it is for the plaintiff, then you have to consider whether 
it shall be against one or both of the defendants. I think 
the burden of the plaintiff’s testimony has been directed 
against the conduct of the husband, the father; but 

350 the plaintiff also has given some evidence tending 
to show that the mother was cooperating, acting with, 

the husband himself; so it is for you to say now upon all 
the evidence whether you find against only one of the 
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defendants if you find for the plaintiff; and it is for you 
to say whether upon all the evidence you think that the 
father alone or the mother alone is the one who has acted 
maliciously and brought about the separation and the alien¬ 
ation of affections, or whether both of them have by their 
conduct caused that to come about. So that your verdict, 
if it is for the plaintiff, may be against both of the defen¬ 
dants, or it may be against either one of them alone. 

Now, if you verdict is for the plaintiff then you also- have 
the question—it may be a general verdict either for or 
against, but you have then next the question of damages; 
and, as counsel have explained to you, it is possible under the 
evidence in the case, if you find certain things to exist, that 
you may find punitive damages as well as actual damages. 
But first lei me take up the question of actual damages. 

The effort in each case, as you know, is to try to reim¬ 
burse the plaintiff fairly, adequately, and reasonably for 
the injury that he has suffered. That is your effort in the 
negligence cases. It is the same thing here, even though 
the wrong may be done intentionally. 'What sum in your 
judgment will fairly, adequately, and reasonably compen¬ 
sate this plaintiff for the wrong done by causing the hus¬ 
band to leave her? If their attitude is responsible for the 
alienation of affections, then you should take that into con¬ 
sideration as in aggravation of damages. 

Now, in this particular case you have the testimony of the 
husband that he never did love the wife. If that is 
351 the only reason, that doesn’t justify the parents in 
maliciously interfering. They do have a right to give 
him their best advice, provided they are acting honestly and 
in good faith; but if you are finding for the plaintiff you 
should take into consideration the situation which actually 
existed. If the husband didn’t really have any affections for 
her, then his affections have not been alienated, but she 
would still be entitled to recover for the other elements of 
her damage, and you are entitled also to take into considera¬ 
tion the earnings of the husband or his earning capacity, and 
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not only at tbe time of the separation but the time which has 
elapsed up to date and, even then, what his future earnings 
or earning capacity may be. 

So if your verdict is for the plaintiff on this question of 
actual damages, you should assess such sum as you may 
believe from the evidence will reasonably compensate her 
for the deprivation or loss of her husband’s society, com¬ 
fort, companionship, affection, and aid, including such men¬ 
tal anguish and suffering if any she has heretofore or may 
hereafter endure. 

You are instructed that an action will lie in favor of a 
wife against anyone who wrongfully and unlawfully alien¬ 
ates the husband’s affections from her in the manner defined 
in the other instructions; and among the elements of loss 
recognized by the law are the loss of love and affection— 
that of course depends on whether it did exist; the loss of 
comfort and society; the loss of a wife of support and care 
of her husband when he abandons her; the mental anguish, 
distress, anxiety of mind, mortification, and shame that may 
follow such domestic wrong. 

In this particular ease there is evidence tending to show 
that perhaps the injury of that character may be 
352 greater in a case between people of the Chinese race 
than it might be in the ordinary case between our own 
people. The extent of the injury, however, generally de¬ 
pends upon the previous relations between the husband and 
wife—whether they have been pleasant or not; the extent of 
their affections one for the other. In this case if the evi¬ 
dence establishes the fact by a preponderance of the evi¬ 
dence that the affection of the plaintiff’s husband, Norman 
Lew, has been maliciously alienated from her by the defen¬ 
dants or either of them, then it will be your duty to award 
the plaintiff such damages against the defendants or either 
of them so responsible as you think from all the evidence the 
plaintiff is entitled, to compensate her for her injury, if any. 

Now, coming to this question of punitive damages in this 
—I am not going to ask you to bring in a separate verdict 
if you find for the plaintiff. I am giving you the compensa- 
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tory damages first and then the punitive damages if you 
allow them. You will bear in mind on this question of 
punitive damages that in order to find it you must find cer¬ 
tain things to exist. If you find those things to exist, then 
you may allow the punitive damages or you may not. That 
is entirely for you, and the Court cannot tell you whether 
vou should do it or whether vou should not do it; but the 
purpose of awarding the punitive damages is to punish the 
defendant and also to act as an example to others. 

Now, in order to find punitive damages they are allowed 
where the defendant has acted wantonly or with such malice 
as implies a spirit of mischief or criminal indifference to 
civil obligations; so if you find for the plaintiff and are of 
the opinion that the defendant against whom you find 
353 the verdict did act wantonly or with such malice as 
implies a spirit of mischief or criminal indifference to 
civil obligations, then you have a right to add this sum of 
whatever you think proper as punitive damages. 

Is there anything else, gentlemen, you want? 

Mr. Reilly. May I ask your Honor to instruct on the 
question of witnesses, the absence of a witness? 

The Court. The what? 

Mr. Reilly. The absence of a witness as to a material 
matter. 

The Court. If you find that any witness has not been 
called by a party, whose testimony might have been helpful 
to that party, you may find that the testimony would not 
have been helpful, but that is only where the witness could 
have been called. If the witness is too ill to be present, then 
that presumption would not apply. 

Anything else? 

(No response.) 

The Court. Very well, if you will retire and consider your 
verdict. 

(Thereupon, at 11:40 o’clock a. m., the jury retired to 
consider of their verdict.) 


47 


i 

i 

j 
I 
i 
i 
i 

i 
! 

354 Plaintiff’s Instruction No. 1 

Tlie jury are instructed that the burden of proof is upon j 
the plaintiff to establish the liability of the defendants by a i 
preponderance of the evidence. 

The preponderance of the evidence does not depend upon j 
the number of witnesses and does not mean the greater num- j 
ber of witnesses, but it does depend upon the weight of evi- j 
dence and means the greater weight of the evidence in the j 
judgment of the jury. 

In determining upon which side the preponderance of evi- j 
dence is, the jury may take into consideration the oppor- j 
tunity of the several witnesses for seeing or ascertaining 
from their own personal knowledge the things about which \ 
they testify; their apparent intelligence or want of intelli- j 
gence; their apparent capacity to observe accurately the j 
things about which they have testified; their conduct and j 
demeanor while testifying; their apparent candor or frank- j 
ness or lack thereof; their interest or lack of interest, if j 
any, in the result of the case; the relation or connection, if j 
any, between the witnesses and the parties; the apparent j 
fairness and consistency of their evidence; the probability j 
or improbability of the truth of their several statements in | 
view of all the evidence, facts and circumstances proved on j 
the trial. 

355 And the jury are further instructed that they are j 
the exclusive judges of the weight of the evidence be¬ 
fore them and the credit to be given to the witnesses who I 
have testified in the case. 

No obj | 

Granted No nbj except ion 

JCA 

Capital Traction v. Crump, 35 App., D. C. 169. 

i 

I 

i 


! 

j 

i 


i 

i 

i 

! 


48 


Plaintiff’s Instruction No. 2 

The court instructs the jury that you are the exclusive 
judges of the credibility of the witnesses and the weight to 
which their testimony is entitled. In passing upon these 
questions, you may take into consideration the interest the 
witness has in the suit, if any; the bias or prejudice of the 
witness, if any is shown; the opportunity the witness had of 
knowing and recollecting the facts about which he has testi¬ 
fied; the fact whether the witness has been corroborated or 
contradicted by other witnesses who have testified in this 
cause. In case there is any apparent contradiction in the 
testimonv of the different witnesses who have testi- 
356 fied in this case, it is your duty to attempt to har¬ 
monize such apparent contradictions so as to give full 
weight and credit to all the witnesses; but if you cannot so 
reconcile such apparent contradiction, if any, so as to be¬ 
lieve all the witnesses, then you must determine for your¬ 
selves what witness you will not believe. 

Lynch v. Bates, 139 Ind. 206. 

Withdrawn 


Plaintiff’s Instruction No. S 

The jury are instructed that if the conduct of the defen¬ 
dants, or either of them was wanton and malicious towards 
the plaintiff and that such conduct was designed to humiliate 
the plaintiff and to cause her suffering, you may if you wish, 
assess an additional sum against the defendant or defen¬ 
dants guilty of such conduct and include it in your verdict 
by way of punishment or as an example to others, not ex* 
cooding, hi nil, however, the emu of Fiftv Thousand Dolla r s 
4 350 , 0 0 0 . 0 0 ^ 

Richards v. Lorlcberg, 65 App. D. C. 57 

Granted—exception because 
it includes Mrs. Wah. 

JCA 
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357 Plaintiff’s Instruction No. 4 

The jury are instructed that law r e gards the affec¬ 
tion. lovoj ror . poet and ontooni of tho husband Uuvnrrt t h e 
* v * 4'o, (and the wife tovwd-tho husband) a* sacred, and an 
action will lie in favor of the wife against any one who 
wrongfully and unlawfully alienates the husband’s affection 
from her in the manner defined in the other instructions 
of this Court; and among the elements of loss recognized by 
the law are: the loss of love and affection; the loss of 
comfort and society; the loss of a wife of support and 
care of her husband when he abandons her; the mental 
anguish, distress, anxiety of mind, mortification and shame 
that may follow such domestic wrong. The extent of the 
injury, however, generally depends upon the previous rela¬ 
tions between the husband and wife—whether they have 
been pleasant or not; the extent of their affections one for 
the other. In this case, if the evidence establishes the fact 
by a preponderance of the evidence a* t he t e r m preponder ¬ 
ance uf ev idence i.s used in t he ins t ructi o n* given - ytm by 
t h e - O rrnrt; that the affection of the plaintiff’s husband, 
Norman Lew, has been maliciously alienated from her, by 
the defts or either of them oubotantinlly an charged in her 
Declarations, and - t - h t d"the defendants or either of them 
a r e responsible therefor under the imitruotiom; of tho Court, 
and under the — ev i dence no produced upon the trial) then 
in mi eh ease, should you no find; it will be your 

358 duty to award to the plaintiff such damages a* 
against the defendants or either of them so respon¬ 
sible, as you think from all the evidence the plaintiff is 
entitled, to compensate her for her injury, if any; not how 
ever, to exceed in amount*-the —a wn of Fifty Thousand ' 
( tj 'oO,000.00) Doffn-r* olnimod in tho plaintiff’s Doelarationn. 

Granted as amended No obj 

JCA Stilwell vs. Stilwell, 

172 N. W. (Iowa), 177. 

####•* ##### 
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360 Plaintiff’s Instruction No. 7 

The court instructs the jury that a wife is entitled to the 
society, companionship, comfort, protection, and aid of her 
husband. The law gives her a right of action against any 
person who wilfully and maliciously entices, persuades, in¬ 
duces or influences her husband to separate or remain apart, 
or who alienates his affections from her. Therefore, if you 
shall believe from the evidence that the defendants wilfully 
and maliciously acted in concert or cooperated together with 
the purpose and intent to cause the separation or to alien¬ 
ate the affections of the plaintiff’s husband from her and 
to cause him to remain apart and his affections to be alien¬ 
ated from her, and that they did thereby accomplish such 
purpose and intent, or if the defendants or either of them 
in the wrongful manner aforesaid accomplished the said re¬ 
sult acting individually and separately, then your verdict 
shall be in favor of the plaintiff and you should assess her 
damages against the defendants or either of them, at such 
sum as you may believe from the evidence will reasonably 
compensate her for the deprivation and loss of her hus¬ 
band’s society, comfort, companionship, protection and aid, 
including such mental anguish and suffering if any she has 
heretofore or may hereafter endure; |)iuv ided, > uui v u i diet 
sliuuld nut exceed the sum of Fifty Thuusand Dullais 
($50,066:00). — If - y rr u find tha t- the defendants, ui c r tiiui uf 
them, acted sepaiatelv and nut juinth, then >uu will biing 
in Tr sepaiate veidict as 1 against e ach uf the defendan t s 
whum vuu m<i\ find \V«u* i; uilfy uf committing th ' c ~ rci 
Tt ' buve mentioned, in the event j>mr dt images iirfnxoi - 

uf the plaintiff agani>t Midi dal nud.mff ui u 1 (1 1 ui ui lliL'in. 

Granted as amended. Exception. 

Nichols v. Nichols, 147 No. 387. 


JCA 
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Plaintiff’s Instruction No. 8 

The Court instructs the jury that in order to entitle plain- j 
tiff to maintain this action, it is not necessary that she j 
should prove by her evidence in this cause that the defen- j 
dants, or either of them, directly requested plaintiff’s hus- j 
band to leave her, or remain apart from her, ui tu institute 
a Auitloi diim - CO Hs t her , but if the jury should believe j 
from the evidence in the case that the defendants, or either j 
of them, was intentionally guilty of such conduct as was j 
calculated to prejudice plaintiff’s husband against her, and ! 
to alienate him from her, and to induce him to leave her, to j 
remain apart from her, and that such effect was intended | 
to be produced by the defendants or either of them, and was i 
actually produced by the conduct of the defendants or either I 
of them, and that such conduct of the defendants was mali- ! 
cious as I have* then the jury should find for plaintiff j 
and against the defendants or either of them so guilty of ! 
such conduct. 

Hartpencc v. Rodgers, 143 No. 623. 

j 

•elsewhere defined that word. 

Granted as amended No obj j 

Consider JCA 

362 effective cause 


Plaintiff’s Instruction No. 9 

The Court instructs the jury that if the conduct of the j 
defendants or either of them was the controlling or effective j 
cause which alienated the affections of the plaintiff’s hus- | 
band from the plaintiff, the plaintiff can recover, although j 
there might have been other causes contributing to the same j 
result. It is not necessary that the conduct of the defen- j 
dants or either of them shall have been the sole cause of the | 
loss by the plaintiff of her husband’s affections. If you j 
find that any unhappy relations existed between the plain- j 
tiff and her husband not caused by the misconduct, if any, | 
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of the defendants, or either of them, such facts may affect 
the amount of damages, if any, you may think should be 
awarded the plaintiff, but such unhappy relations, if any, 
are in no sense a justification or palliation of the conduct of 
the defendants or either of them, should you find the de¬ 
fendants or either of them are guilty of wrongful conduct 
toward the plaintiff as set forth in the instructions of this 
Court. 


Dodge vs. Rush, 28 App. D. C. 149 

Granted exception 
JCA 

Consider 


Plaintiff's Instruction No. 10 

If the Jury find from the evidence that the defendants, 
Charles Lew Wall and Lee She Wall, or either of them, 
wrongfully and maliciously, and for the purpose of alienat¬ 
ing the affections of plaintiff’s husband from her, made 
statements to the plaintiff’s husband or talked to him or 
so acted toward him or toward him and the plaintiff so as 
to poison his mind against the plaintiff, and that she there¬ 
by lost the comfort of her husband’s society, the jury 
should find for the plaintiff against both or either of the 
defendants, who they believe from the evidence so spoke or 
acted. 

Hostetter vs. Green, 150 S. W. 652 

Denied exception 
JCA 


Plaintiff’s Instruction No. 11 

Parents may give advice in good faith on reason- 
364 able grounds to a married son concerning the son’s 
relations with his wife, but where a parent is shown 
to have acted without prnpe.r investi^atinn, or from reck¬ 
lessness, or purely selfish motives, an inference of malice 
may arise. 
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Malice, in a legal sense, is not such as must proceed only i 
from spite, hatred or ill-will, or ti malignan t an d revengfni ! 
de position s but it is sufficient for the plaintiff to prove, 4e- ! 


gation of the facta, ur that the advice was given or other j 
action taken from recklessness or purely selfish motives. 1 



Brown vs. Brown (North Carolina), 
52 S. E. 320 

Hostetter vs. Green, 150 Kentucky 551. 

7 y 

Granted as amended 

JCA ^o ob- j 


Defendant’s Prayer No. 2 

You are instructed as a matter of law that if from a pre¬ 
ponderance of the evidence you believe that the defendants 
did alienate the affection of their son for his wife, before 
you would be justified in returning a verdict for the plain¬ 
tiff, you must find by a preponderance of the evidence that 
such alienation was actuated by malicious motives, 
367 and the existence of malice must be affirmatively 
proved. 

Granted No obj 
JCA 





Defendant's Prayer No. 3 

You are instructed as a matter of law that if you find 
that any witness lias testified falsely as to any material 
matter, about which he or she could not reasonably be mis- 
taken, then you may disregard his or her entire testimony. 

Granted Xo obj 





